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Certified 


Ordinarily a bank which cer- 
Check. 


tifies a check is not answer- 
able for the correctness of the amount, 
but only for the genuineness of the 
signature and the sufficiency of the 
deposit. If it certifies and pays a 
check the amount of which has been 
raised, it is no more bound to know 
this matter of forgery than is the 
holder who presents the check and 
collects the money; consequently it 
can ordinarily recover the money 
paid as being paid under mutual mis- 
take of fact. 

But the case is different where a 
bank upon which a draft is drawn 
has in its possession an advice from 
the drawer of the true amount. Here 
it is bound to know the correctness 
of the amount, as well as the genuine. 
ness of the signature and sufficiency 
of deposit, and if in such a case it cer- 


No. 4. 


tifies and pays a raised check, it can- 
not recover the amount from the 
holder as being paid under a mutual 
mistake of fact, where if permitted so 
to do the holder would suffer loss by 
reason of having paid away the 
money before notice of the mistake of 
payment. 

This is the sum and substance of 
the decision of the appellate division 
of the New York Supreme Court in 
the case of the Continental National 
Bank against the receiver of the 
Tradesmen’s National Bank, which is 
published in this number, denying the 
right of the Continental to recover 
the amount of a raised check which it 
had certified and paid to the Trades- 
men’s, when it had in its possession 
an advice of the true amount, the 
Tradesmen’s having paid away the 
money to a fraudulent depositor be- 
fore notice from the Continental of 
the mistake it had made. This case 
has come up twice before the appel- 
late division, and in each instance the 
decision went against the Continental 
people. The first decision was pub- 
lished in the Banking Law Journal 
for January, 1899. A Philadelphia 
draft on the Continental for $76 had 
been raised by the payee to $7,660 
and its date changed from June 7th 
to June 12th. The payee presented 
the raised draft to the Continental 
for certification on June 13th. At 
this time the Continental had on file, 
in custody of one of its bookkeepers, 
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a letter of advice of the $76 draft. 
Before certification, the paying teller 
took the draft to the bookkeeper and 
asked him if it was all right. The 
bookkeeper replied that it was. The 
paying teller thereupon certified the 
draft. What thereafter became of the 
bookkeeper we have not learned. The 
payee deposited this certified draft in 
the Tradesmen’s, who collected it 
through the clearing house on the 
following day and paid the proceeds 
over to the payee between 2 and 3 
o'clock. It was not until 4 o’clock 
that the Continental discovered the 
mistake, and it was then too late to 
catch the forger, and the matter re. 
solved itself into a question of loss 
between the Continental and the 
Tradesmen’s. On the first trial of the 


case the court directed a verdict for 
The appellate divi- 


the Continental. 
sion reversed this, and held that the 
Tradesmen’s were entitled to have a 
jury pass on the question whether 
or not, with knowledge of the fact 
which had been communicated to the 
officers of the Continental, it was 
culpable negligence on its part to re- 
ceive the draft through the clearing 
house on the morning of June 14th 
without examination or verification 
and to retain it until after 2 o’clock; 
and that if the jury should find in the 
affirmative, and that the Tradesmen’s 
paid the draft relying uponits accept- 
ance and payment by the certifying 
bank, it would be exonerated from 
liability for anything more than the 
amount remaining in its hands to the 
credit of the fraudulent depositor 
when notice of the forgery was given 
to it. 

The case thereupon went back for a 
second trial, so that a jury might as- 
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certain whether the Continenta! was 
negligent in paying and retaining the 
draft on June 14th and whether the 
Tradesmen's paid its fraudulent de. 
positor in reliance thereon. The ap. 
pellate division in sending the case 
back did not think it necessary to 
base the question of the Continental's 
responsibility upon its act in certify. 
ing the draft, a point of law which it 
did not consider, but limited the line 
of investigation of the jury to the 
question of responsibility growing 
out of its act in paying and retaining 
the raised draft while having in its 
possession advice of its true amount. 
The justice, however, before whom 
the case again came told the jury 
that the main question involved was 
whether the Continental was guilty 
of culpable negligence in certifying the 
draft; alsoincidentally charging them 
upon the law of negligence involved 
in the payment and retention of the 
draft, as laid down by the appellate 
court. The jury thereupon brought 
in a verdict against the Continental. 
It is this verdict which the appellate 
court now reviews. The trial judge 
having injected a new question of re- 
sponsibility into the case—that of 
certifying, against contrary knowl. 
edge, a raised draft as distinguished 
from paying and retaining it - a ques- 
tion of law not before considered in 
the case, the appellate division on 
this second review finds it necessary 
to pass upon that question now. 
This it does, holding that a bank 
which, having knowledge in its pos- 
session of the true amount of a draft, 
certifies the same as good for a raised 
amount, is responsible for the loss 
thereby sustained as against a holder 
who has collected and paid away, the 
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aniount in reliance upon the certifica- 
tion being correct. 

Whichever legal theory of responsi- 
bility is adopted, the result would 
seem to be the same in a case of this 
kind. A bank which has in its pos- 
session knowledge of the trueamount 
of a draft drawn upon it, and which, 
closing its eyes to that knowledge, 
either blindly certifies, or blindly pays 
with or without certification, the 
draft for an increased amount, justly 
makes itself responsible to the general 
public for the correctness of the 
amount in either case, so far, at all 
events, as to protect the public, who 
would otherwise suffer by its mistake. 
The ground upon which this responsi- 
bility is based is the possession of 
special ard exclusive knowledge con- 
cerning the amount of the draft, not 
shared in by the holder. This special 
knowledge it always has so far as 
signature of depositor and sufficiency 
of deposit are concerned; but not so, 
universally, as to correctness of 
amount. Ordinarily, in the absence 
of advice, it has no ketter knowledge 
than has the holder of the correctness 
of the draft in this particular; hence 
upon certification and payment of a 
raised draft in an ordinary case, the 
mistake is mutual and the money 
paid can be recovered. But the pos- 
session of special knowledge of the 
amount changes the aspect of the af- 
fair and makes the certifying bank 
wholly responsible therefor, the same 
as it always is for the genuineness of 
the depositor’s signature and the suf. 
ficiency of the deposit. 


ome of We have recently published 
'"S- several cases involving the 


question of liability of banks which 
purchase drafts with bills of lading 
attached, as warrantors of the goods 
represented by the bills of lading— 
whether or not, if the goods prove 
defective and not up to the contract 
between the drawer and drawee of 
the draft, the latter can compel the 
bank to pay back to him the money 
which it has collected. Two southern 
cases, it will be remembered, held this 
warrantor theory, while a recent de- 
cision of the supreme court of Iowa 
held the contrary, and that banks, as 
commercial purchasers of such drafts, 
had no concern with the validity of 
the consideration therefor, existing 
between drawer and drawee. 

We now call the attention of the 
banking public to another species of 
liability which may sometimes arise 
growing out of their purchase and 
collection of drafts with bill of lading 
security. In a case decided by the 
United States Circuit Court in New 
York, herein published, a trust com- 
pany purchased a draft to which was 
attached a forged bill of lading. The 
draft was upon a person in London, 
being for the price of a shipment of 
flaxseed which the bill of lading pur- 
ported to represent. The drawee, in 
accepting the draft, did not do so 
generally, but qualified his acceptance 
by making it “against indorsed bill 
of lading,” and he afterwards paid 
the draft to the trust company in 
order to get possession of the bill of 
lading, so that he could get the sup- 
posed flaxseed upon its arrival by 
steamship. There being no flaxseed, 
and the bill of lading being a forgery, 


- the drawee is held entitled to recover 


from the trust company the amount 
which he paid them on the draft. The 
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qualified acceptance was what saved 
him from loss. Ordinarily, the court 
holds, a bill of lading is kept collat- 
eral to a draft and not brought into 
its terms nor into the terms of the 
acceptance; and if the acceptance in 
this case had been general, the valid- 
ity of the consideration for the draft 
would have been no concern of the 
trust company, which would un- 
doubtedly have been held entitled to 
retain the amount as a commercial 
purchaser free from equities; but the 
acceptor, in making the bill of lading 
a part of the terms of his acceptance, 
thus conditioned himself to pay only 
in the event the bill of lading was 
genuine and according to contract; 
and having paid the money upon this 
condition, which was not fulfilled, he 
is held entitled to recover it as having 
been paid under mutual mistake of 
fact. This distinction between the effect 
of ageneral and a qualified acceptance 
is an interesting one to bear in mind. 


Tax Legis- We present our readers in 

lation. this number the full text 
of the three new franchise tax laws, 
imposing taxes upon savings banks, 
insurance companies and trust com- 
panies. In an introductory preface 
we also point out the changes and 
additions made by these laws, in the 
general tax law of the state. In the 
insurance company tax act and in the 
trust company tax act the legisla- 
ture create a tangle in Section 194 
of the old tax law. They provide 
two separate sections each to take 
its place, and each in certain respects 
different from the other. The courts 
will probably have to dovetail these. 
Other minor incongruities also ap- 
pear in the published laws. 


The American Bankers’ As. 
sociation have a committee 
who give special attention to thi in. 
terests of the members of the associa- 
tion in their dealings with surety 
companies. The committee, among 
other things, have had devised a form 
of surety bond which they deem bet. 
ter calculated to protect their mem- 
bers than other forms in vogue, and 
they have also been bending their ef. 
forts towards a lowering and uni- 
formity of the rates of premium paid 
by the banks to the surety companies. 
In the last report of the committee to 
the association, made in October, 
1900, the bank business is declared 
to be extremely profitable to surety 
companies, while the rates charged 
are said to be too high and not uni- 
form. The companies are, therefore, 
urged to separate each class of busi- 
ness, the more and less profitable, 
and to charge the banks a rate ac- 
cording to their class. The commit- 
tee also advocate the general adop- 
tion of their form of bond, and, fur- 
thermore, discuss the possibilities of 
forming a mutual surety corporation 
among the members of the associa- 
tion, but do not, as yet, recommend 
such a plan. 

A champion of the surety compa- 
nies has appeared, Mr. John R. Bland, 
of Baltimore, who takes issue with 
the committee upon nearly all their 


recommendations and _ conclusions, 
and in an open letter to the commit- 
tee he goes into detail upon all the 
points covered in their report. As it 
is to the interest of the banking pub- 
lic to get at the real facts which 
should govern the relations between 
surety companies and banks, we have 
set side by side, in this number, the 
committee report and the reply 
thereto. , 


Fidelity 
Insurance. 





—_ ~~, . & 


a, i ee ee ae lCUrlC OlUCUelC(iti MC elC lC rOlC Ol lC MA lCUrelC i lC OC lCelUre lO lCUelCrcrO Cel eli le el ee lC(iCrU St lC( KlCUlC(i KC 


EDITORIAL. 


It is an old and well- 
established ule of 
commercial law that a bank is 
bound to know the signatures of its 
depositors, and if it pays a check 
upon which the signature has been 
forged, it is bound by the payment 
and cannot recover the money back. 
This rule is an exception to the rule 
that a payment under a mistake of 
fact, concerning which both parties 
are equally bound to know, may be 
recovered, and the object of the ex- 
ception is to protect an innocent 
holder of a forged check from loss 
which he might otherwise sustain if 
the bank, after paying the check and 
thus accrediting the signature, were 
to be permitted afterwards to repu- 
diate the transaction. But the reason 
for the exception denying recovery 
by the payor upon a forged signa- 
ture—in itself, a hard rule for the 
bank —ceases, it seems to us, where 
there is no loss to the holder; where, 
for example, he still holds the money 
collected in his possession and will be 
in no worse position if required to 
refund, than before the mistaken 
payment was made to him. In such 
cases, it would seem, natural justice 
should dictate that the payor bank 
might recover the money. We ob- 
serve, however, that the Supreme 
Court of Massachusetts holds an op- 
posite view. In a case which recently 
came before that court and which 
will be found reported in this num- 
ber (Dedham National Bank v. Ever- 
ett National Bank) the signature of 
a depositor was forged to two 
checks payable to bearer. These 
checks were not presented directly 
over the counter of the drawee, but 
the forger deposited them in a bank 


Forged Signature 
to Check. 
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account kept by his employer with 
another bank, which latter bank col- 
lected the checks from the drawee. 
When the forger deposited these 
checks, he was paid part of.each in 
cash, the amount being ostensibly 
drawn for his employer, but the bal- 
ance collected on the checks remained 
on deposit with that bank to the 
credit of the latter. 

As neither the collecting bank nor 
its depositor had any moral right 
to this money, it is difficult to see 
why the payor bank, while denied a 
recovery of such portion of the 
checks as was paid over to the forg- 
er, should not have been adjudged 
entitled, to the balance—its own 
money, paid out upon a forged in- 
strument, and held by the collecting 
institution. But strange to say, the 
Massachusetts supreme court,through 
Chief Judge Holmes, refuses to allow 
the recovery ofacent. The technical 
reasoning given is not satisfactory to 
the lover of justice. The court says: 


“The ground of recovery for a 
payment under a mistake of fact is 
that the existence of the tact sup- 
posed was the conventional basis or 
tacit condition of the transaction. If 
parties are so far at arm’slength that 
each takes the risk of what he does, 
of course one of them cannot recover 
money paid because he finds that he 
has made a mistake. We believe that 
now, at least, especially in the case of 
a bank, it is a matter of general un- 
derstanding that, when the holder of 
a check in no way contributes to the 
deception, the bank does take the risk 
of paying, so far as the signature is 
concerned. But, if this is so, mistake 
disappears as a ground for recovery, 
and there is no other.” 


We do not believe that courts in 
other states would reason in this 
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way, or admit that their judicial 
systems were so impoverished of 
remedies as to deny to a man or a 
bank that, to which in natural jus- 
tice, he is clearly entitled. One re- 
ceives from another, without consid- 
eration, certain money belonging to 
that other. The transfer of the fund 
is because of a mistake of fact by 
the payor, in a case where there is 
no mutual obligation to know the 
truth, but concerning which the pay- 
or is exclusively bound to know. If 
by reason thereof, the recipient would 
be a loser if compelled to refund, 
then, of course, he should not repay. 
But to the extent that he is ahead 
by another’s mistake, why. should 
he not give it back to the true own- 
er? Upon what ground can he claim 


title to that other’s money? Not by 
gift, because there was no intention 
to give. Not by purchase for value, 


because there was no consideration. 
Not by payment, because there was 
no valid obligation upon which to 
receive payment. Holding money, 
the property of another, there should 
certainly be a legal remedy in Mas- 
sachusetts, as elsewhere, for its recov- 
ery. ‘‘Where there’s a right, there’s 
aremedy.” If it is not recoverable 
on the ground of mistake, because of 
want of mutuality, why is it not re- 
coverable upon the theory of a trust 
—money of another, had and received 
to that other’s use, and to which he 
is justly entitled? 


Another decision upon the 
subject of pledgee’s liability 
to ‘assessment as owner of national 
bank stock has been handed down 
by the United States Supreme Court. 


Pledgee’s 
Liability. 
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The important inquiry in the present 
case is whether a pledgee of nation. 
al bank stock which remained regis. 
tered in the name of the pledgor, 
subjected himself to liability by sell. 
ing the stock and bidding it in at a 
nominal figure, where he afterwards, 
by agreement with the pledgor, waived 
the nominal title thus acquired, and 
continued to hold the stock merely 
as collateral. The decision is that the 
pledgee did not incur liability as own- 
er. The opinion of Mr. Justice Shiras 
contains an instructive review and 
classification of the reported decisions 
involving the liability to assessment 
of registered and non-registered hold- 
ers of national bank stock. 

The case before the court involved 
the additional feature that the pledgee 
of the national bank stock was, itself, 
a national bank. The supreme court 
has heretofore held that itis not com- 
petent for national bank associations 
to invest any portion of their capital 
permanently in the stock of another 
corporation, and that they are not 
estopped from setting up such want 
of power against suits to enforce lia- 
bility for assessments made by the 
comptroller of the currency. Refer- 
ring to this, the court says: 

“While not disposed, as at present 
advised, to push the principle of these 
cases so far as to exempt such banks 
from liability as other shareholders, 
where they have accepted and hold 
stock of other corporations as collat- 
eral security for money advanced (a 
proposition which we withhold from 
decision), we think there is a pre- 
sumption in such cases against any 
intention on the part of the lending 
bank to become an owner of the col- 
lateral shares.”’ 





THE NEGOTIABLE INSTRUMENTS LAW. 


A COURSE OF STUDY 
OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW 


YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 


SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 
SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT OF COLUMBIA, 


Embracing special reference to the changes thereby wrought in the former law of the 
subject in all the above states—Commenced in June 18g9 number. 


Novre.—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 

. General Provisions (Sections 1—17) 

. Negotiable Instruments: Form and Inter- 
42) 
. Consideration (50—55) 


pretation (20 


. Negotiation (60—8o) 

. Rights of holder (go— 98) 

. Liabilities of parties (110—119) 
7. Presentment for payment (130—148) 
3. Notice of dishonor (160—189) 

. Discharge (200—206) 

. Bills of exchange (210—215) 
. Acceptance (220—230) 
. Presentment for acceptance (240—248) 
. Protest (260—268) 
. Acceptance for honor (280—290) 
. Payment for honor (300—306) 
. Bills in a set (310—315) 
. Promissory notes and checks (320 


) 


—325) 
ite 
(340— 


3. Notes given for patent rights (330— 
9. Laws repealed; When takes effect 
341) 

The provisions of the law naturally fall under 
four general classifications. 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the 
States (with some slight exceptions which will 
be noted) but the numbering of the sections, 
and in some states of the articles, is not uniform. 
There is, however, the same continuity of ar- 
ticles and text, except that in some instances 
“General Provisions” follow, instead of precede, 
the remainder of the act. By following this 


course of study with reference to the New York 
act, as above outlined, the reader in each state 
can apply the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 


GENERAL. 
ARTICLE VI, LIABILITIES OF 


(Continued). 


PARTIES. 


We have, under sections 110, 111 
and 112 considered the respective lia- 
bilities of maker, drawer and acceptor 
of negotiable instruments; and we 
now come to those sections which 
provide the liabilities of indorsers, as 
well as of those who negotiate an in- 
strument by delivery. 

The contract of a maker, drawer or 
acceptor, is one that is attendant upon 
the issue of an instrument, while that 
of an indorser is one that is connected 
with its negotiation. The subject of 
negotiation, it will be remembered, 
was considered fully under Article IV. 
We there learned that an instru- 
ment is negotiated when it is trans- 
ferred from one person to another in 
such manner as to constitute the 
transferee the holder thereof; that if 
the instrument is payable to bearer, it 
is negotiated by delivery, if payable 
to order, it is negotiated by the in- 
dorsement of the holder, completed 
by delivery. We also there learned 
how an indorsement is made; consid- 
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ered the two broad classes of indorse- 
ment, special and in blank, by which 
an “order’’ instrument is transferred ; 
saw when an indorsement is restrict- 
ive, the purposes served by restrict- 
ive indorsements, and their effect; 
and also considered those classes of 
indorsement termed ‘qualified’? and 
“conditional” and the nature of such 
special classes. 

Negotiation by indorsement and de- 
livery, or by delivery alone, according 
to the character of the instrument, 
having been thus provided for in Art. 
IV, the sections to which we now 
come are designed to provide the con- 
tract and liabilities of those who in- 
dorse and deliver negotiable instru- 
ments by means of the various forms 
of indorsement, heretofore set out, 
as well as the liabilities of those who 
transfer negotiable instruments by 
delivery alone. In addition to those 
who transfer negotiable instruments 
by indorsement and delivery, or by de- 
livery alone, there is another class of 
indorsements, known as irregular in- 
dorsements, which are made by per- 
sons who are neither makers nor 
payees, not for the purpose of trans- 
ferring an instrument, but to give it 
additional credit. The nature of the 
obligation and liability assumed by 
such irregular credit signers, or back- 
ers, is also provided in the sections 
which we now approach: 


Sec. 113. When Person Deemed In- 
dorser.—A person placing his signa- 
ture upon an instrument otherwise 
than as maker, drawer or acceptor, is 
deemed to be an indorser, unless he 
clearly indicates by appropriate 
words his intention to be bound in 
some other capacity. 


Here, we see, is the definition of an 
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indorser, which is broad enough to 
include, not only those who, being 
payees or indorsees, indorse in the 
regular way for the purpose of trans. 
ferring the instrument to another; 
but also all those persons who, not 
being payees or indorsees, place their 
names upon the instrument otherwise 
than as maker, drawer or acceptor, 
not for the purpose of transferring it, 
but to give it additional credit. 
Throughout the act, the general policy 
has been to make all irregular parties 
indorsers; and, although an irregular 
indorsement is generally placed upon 
the back of the instrument, still, if a 
person, not maker, drawer or accept- 
or, should write his name across its 
face, he would under the provisions of 
the act, be an indorser and incur lia- 
bility as such. It will be observed 
that section 113 does not limit the 
contract of indorsement to the back 
of the instrument. It reads: ‘A per- 
son placing his signature upon an in- 
strument otherwise than as maker, 
drawer or acceptor is to be deemed an 
indorser” —not merely “upon the 
back of an instrument,” but “upon 
an instrument” which includes both 
front and back. In connection with 
this provision, we will recall subdi- 
vision 6 of section 36, prescribing 
rules of construction where the lang- 
uage of the instrument is ambiguous, 
which provides: ‘‘Where a signature 
is so placed upon the instrument that 
itis not clear in what capacity the 
person making the same intended to 
sign, he is to be deemed an indorser.” 

We thus see, clearly, the meaning of 
the provision of section 113 that “a 
person placing his signature upon an 
instrument otherwise than as maker, 
drawer or acceptor, is to be deemed 





THE NEGOTIABLE INSTRUMENTS LAW. 


an indorser.” If a man signs as 
maker, drawer or acceptor, he is li- 
able in those respective capacities; 
but if he places his signature other- 
wise upon the instrument, either front 
‘or back, he is an indorser and liable 
assuch. In so placing his signature, 
he may be (1) a regular payee or in- 
dorsee; or (2) not a regular party to 
the instrument, being neither maker, 
drawer, acceptor, payee or indorsee. 

Speaking of irregular parties, we 
have already said that the general 
purpose of such signatures is to give 
the instrument the additional credit 
of those who sign. But sometimes a 
man, not a regular party, will sign his 
name upon an instrument with no in- 
tention to give his credit orto be bound 
thereon. For example, he may do so 
merely to identify an indorser. Never- 
theless, under the act, his unexplained 
signature will obligate him as an in- 
dorser to any holder in due course, 
for section 113 does not deal with 
the motive underlying an irregular 
signature—the mere signing the in- 
strument, otherwise than as maker, 
drawer or acceptor, no matter what 
the motive, makes the signer an in- 
dorser, so far as the commercial 
world, which cannot look beyond the 
face into hidden motives, are con- 
cerned. 

So far, we have dealt with just a 
plain signature upon an instrument, 
otherwise than as maker, drawer or 
acceptor. We will now observe the 
concluding language of section 113 
that by such a signature, the person 
signing is to be deemed an indorser 
“unless he clearly indicates by appro- 
priate words his intention to be bound 
in some other capacity.’ In other 
words, if he does not desire to incur 
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liability as an indorser, he may indi- 
cate by appropriate words in connec- 
tion with his signature, the nature of 
the obligation he does assume. If he 
should write above his signature “I 
guarantee payment of this note,”’ he 
would then, not be liable as an indor- 
ser, but as a guarantor, the nature of 
which contract is not defined by the 
Negotiable Instruments Law, but is 
determinable by the rules of the law 
merchant. 

In the above, we have seen what an 
indorser is, under the Negotiable In- 
struments Law. We now come to 


Sec. 114, which defines in detail] the 
liability of an irregular indorser: 


Sec. 114. Liability of Irregular In- 
dorser.—Where a person, not other- 
wise a party to an instrument, places 
thereon his signature in blank before 
delivery, he is liable as indorser in ac- 
corglance with the following rules: 

1. If theinstrumentis payable to the 
order of a third person, he is liable to 
the payee and to all subsequent par- 
ties. 

2. If the instrument is payable to 
the order of the maker or drawer, or 
is payable to bearer, he is liable to all 
parties subsequent to the maker or 
drawer. 

3, If he signs for the accommoda. 
tion of the payee, he is liable to all 
parties subsequent to the payee. 


This section provides the law gov- 
erning irregular indorsements. Such 
indorsements upon negotiable instru- 
ments are frequent in the world of 
commerce. A desiring money or cred- 
it from B, makes his note payable to 
B’s order; but A’s personal responsi- 
bility is, alone, insufficient to induce 
B to advance the money or credit to 
A. C, the friend of A, agrees to back 
him, and C’s responsibility being suf.- 
ficient, C will sign his name upon the 
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back of the note which A has made to 
B. So signed, A will deliver the note 
to B, and obtain the consideration 
desired. This is, probably, the most 
common form of the transaction. 
Sometimes it is B, the payee of a note 
already made and delivered to him 
by A, who desires credit from some 
one else, and the irregular signer will 
indorse his name to enable B, the 
payee, to negotiate the note; or the 
same thing, though more rarely, is 
true of an indorsee of the payee, who 
cannot further negotiate the note,un- 
less some friend, nota party, will also 
indorse it. 

This transaction of lending credit 
to makers and payees of promissory 
notes by means of irregular indorse- 
ments, has, in the past, come up be- 
fore the courts of many states in nu- 
merous instances, and the judicial 
rules of liability of irregular indor- 
sers which have been declared, have 
differed widely in different jurisdic- 
tions. In many states where C in- 
dorsed A’s note payable to B, before 
delivering to B, C was held liable to 
Bas a joint maker; in other states 
a guarantor; in other states he 
was liable to the payee as first 
indorser, requiring demand and no- 
tice; in still other states, a second 
indorser, not liable to the payee at 
all, unless the payee could prove that 
it was C’s intention to be liable to 
him. It is unnecessary to pursue 
further the intricacies of conflict. The 
Negotiable Instruments Law, wher- 
ever it prevails, provides a uniform 
rule of liability of an irregular indor- 
ser, particularized according to the 
character of the instrument and 
transaction; that is to say, wherea 
person, not otherwise a party to an 


instrument—that is, not maker, 
drawer, acceptor, payee orindorsee in 
the regular way—places thereon his 
signature in blank before delivery, 
he is liable as indorser. This is the 
general nature of the liability—in: 
dorser; not joint maker, not surety, 
not guarantor, but indorser. 

To whom is such indorser liable? 
And under what circumstances? 
Three specific cases are pointed out. 

1. If the instrument is payable to 
the order of a third person, he is 
liable to the payee and to all subse. 
quent parties. This is the case of a 
note made by A to the order of B, 
indorsed by C, and afterwards de. 
livered to B. The indorsement in 
blank by C, we will remember, must 
be made “before delivery.’’ In this 
case, C is liable to B and to all sub- 
sequent parties, as indorser. 

2. The second case is where the in- 
strument is made payable to the or- 
der of the maker or drawer, or is 
payable to bearer. Here, he is liable 
to all parties subsequent to the maker 
or drawer. A draws a note payable 
to his own order, and indorses it. 
Before delivery to B, C indorses it. 
C is liable as indorser to B, and sub- 
sequent parties; he is not liable, of 
course, to A. 

3. The third case is where A has 
made and delivered his note to B, 
the payee. Then before B negotiates 
it, C signs for B’s accommodation. 
Here, C is not liable to B, the payee, 
although he may have indorsed it be- 
fore B has indorsed it, but is liable 
to all parties subsequent to the 
payee. We will assume, further, the 
case of a note made and delivered 
by A to B, indorsed and delivered 
by B to D, and then indorsed by C for 
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the accommodation of D. Here, C 
would be liable only to parties subse- 
quent to D. The condition ‘before 
delivery,” upon which is based the 
liability as indorser of one “‘not other- 
wise a party to an instrument, who 
places thereon his signature in blank 
before delivery,” we understand to 
mean “before delivery to the subse- 
quent parties to whom such liability 
runs.”’ An instrument might be de- 
livered two or three times through 
successive hands before an irregular 
signer would indorse to enable the 
last holder to further negotiate it. 
The irregular indorsement at this 
stage would not be, of course, before 
the first delivery, but would be before 
delivery by the last holder orindorsee 
for whose accommodation the signa- 
ture was made. 

Sec. 115. Warranty Where Negotia- 
tion By Delivery or By Qualified In- 
dorsement.—Every person negotia- 
ting an instrument by delivery or by 
qualified indorsement, warrants: 

1. That the instrument is genuine 
and in all respects what it purports 
to be. 

2. That he has a good title to it. 

3. That all prior parties had capac- 
ity to contract. 

4. That he has no knowledge of 
any fact which would impair the 
validity of the instrument or render it 
valueless 

But when the negotiation is by 
delivery only, the warranty extends 
in favor of no holder other than the 
immediate transferee The provisions 
of subdivision 3 of this section do not 
apply to persons negotiating public 
or corporate securities, other than 
bills and notes. 


Having seen, by section 114, the 
liabilities of irregular parties to a 
negotiable instrument, we have, in 
section 115, provision for the liabil- 
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ities of those regular parties who 
transfer an instrument by qualified 
indorsement, and of those persons 
who transfer an instrument by deliv- 
ery. We learned by section 68 that a 
qualified indorsement constitutes the 
indorser a mere assignor of the title 
to the instrument; that it may be 
made by adding to the indorser’s sig- 
nature the words “without recourse,” 
or any words of similar import; and 
further, that such an indorsement 
does not impair the negotiable char- 
acter of the instrument. Those who 
negotiate an instrument by a quali- 
fied indorsement, and those who ne- 
gotiate an instrument by delivery, 
stand in a class peculiar to themselves 
with reference to their liability upon 
the instrument. General indorsers, 
as we shall presently see, must pay 
the instrument, if it is not paid by 
those primarily liable to pay it, pro- 
viding the necessary steps are taken 
to preserve their liability; but there 
is no such obligation upon those who 
transfer an instrument by delivery, 
or by qualified indorsement. They 
merely transfer title tothe instrument 
which retains its negotiable charac. 
ter, and if it is a perfectly genuine and 
valid instrument, they are not con- 
cerned whether or not it is subse- 
quently paid. But such persons are 
liable if there is anything wrong with 
the title or genuineness of the in- 
strument; and just what they are 
liable for, or warrant, and to whom 
they are liable, is provided in section 
115, above set out. 

In the first place, they warrant (1) 
that the instrument is genuine and 
in all respects what it purports to 
be; (2) that they have a good title 
to it, and (3) that all prior parties 
had capacity to contract. As gener- 
al indorsers also warrant the instru- 
ment in these three particulars, we 
shall postpone a particular state- 
ment of what is embraced by such 
warranties for our discussion of the 
next section, 116, which provides the 
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liabilities of general indorsers. 

The person who transfers an instru- 
ment by delivery, or by a qualified 
indorsement, also warrants that he 
has no knowledge of any fact which 
would impair the validity of the in- 
strument or render it valueless. What 
fact might impair the validity of an 
instrument? Well, it might be void, 
because of usury, even in the hands 
of an innocent holder. If the trans- 
feror by delivery or qualified indorse- 
ment knew this, there would be a 
breach of his warranty and he would 
be liable. If he, himself, was ignor- 
ant of its invalidity because of usury, 
then he could not be held. What fact 
might render the instrument value- 
less? Suppose the maker of a promis- 
sory note becomes hopelessly insol- 
vent, and the payee, knowing this, 
should transfer it by qualified in- 
dorsement ‘‘without recourse;”’ or if 
the note was payable to bearer, sup- 
pose the holder, knowing of the mak- 
er’s insolvency, should transfer it by 
delivery. In so doing, he would be 
breaking his warranty that he hasno 
knowledge of any fact which would 
render the instrument valueless. But 
if he is ignorant of such fact, then 
his transfer subjects him to no liabil- 
ity, though the instrument is in fact 
valueless because of the maker’s insol- 
vency. 

Taking up the next paragraph of 
section 115, we see it relates to the 
persons to whom the warranties of a 
qualified indorser, and of a person ne- 
gotiating by delivery, extend; and 
here, we find a difference between the 
two. When the negotiation is by de- 
livery, only, the warranty extends in 
favor of no holder other than the 
immediate transferee. When, on the 
other hand, the negotiation is by 
qualified indorsement, there is no such 
limitation of the warranty provided; 
it runs to all subsequent parties. 
MT he concluding paragraph of section 
115, limits the application of sub- 
division 3 that a person negotiating 
an instrument by delivery or by qual- 
ified indorsement warrants ‘‘that all 
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prior parties had capacity to con- 
tract,” so that it shall not apply to 
persons negotiating public or corpor- 
ate securities, other than bills and 
notes. This limitation is designed to 
protect those who deal in and trans. 
fer municipal or corporate securities, 
from liability where it turns out that 
the securities have been issued with- 
out proper authority. For example, 
the legislature of a state may pass a 
law authorizing the town or city of 
so and so to issue municipal bonds, 
the proceeds to be applied to certain 
Specified purposes. The municipality 
thereupon proceeds, under color of 
law, to issue and market its bonds, 
executed by the appropriate officials. 
Then, after the bonds, apparently 
valid, are upon the market and in the 
hands of various holders, some ques- 
tion may be raised concerning the 
constitutionality of the law which 
authorized the issue, and the courts 
being appealed to may finally decide 
the act which purported to authorize 
the issue, unconstitutional, with the 
result that the bonds are void, and 
the officials who signed them had no 
capacity to contract. To make the 
transferor by delivery of such bonds 
responsible as warrantor for this, 
would be too great a hardship; hence 
the reason of the provision that the 
warranty that prior parties had ca- 
pacity to contract, does not apply 
to persons negotiating public or cor- 
porate securities other than bills or 
notes. It puts upon the investor in 
all such securities the duty of safe- 
guarding his own interests by seeing 
to it, before purchasing, that munici- 
pal bonds have been duly authorized 
and that there is no hidden defect by 
reason of unconstitutionality of au- 
thorizing law, or other defect of pro- 
cedure under a constitutional law, 
which will render the issue invalid, 
and the officials who sign them, 
without authority -or capacity to 
make such contracts. 

In the next number we will take up 
Sec. 116, upon “Liability of General 
Indorser.”’ 
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CASHIER’S CHECKS FOR PRIVATE DEBTS. 


It is undoubtedly a common prac- 
tice for cashiers of banking institu- 
tions to issue the checks of the institu- 
tion, signed by them as cashier, in pay- 
ment of their individual debts or ob- 
ligations incurred. In many instances 
the cashier of a bank has the bank’s 
authority for so doing, and in the 
large majority of cases, whether ex- 
pressly authorized or not, such check 
issues are honestly made, and the 
cashier personally charged therewith 
in his accounts with the bank. 

But the general public, who accept 
such checks for the private debts of 
cashiers, cannot generally know, 


without inquiry of the bank, whether 
the cashier’s authority extends to 


such use of the bank’s checks, so 
signed by him, and the important 
point which must be settled in con- 
nection with the acceptance of such 
checks is whether a creditor may safe- 
ly take them as so much cash, the 
same as he would take a bank note, 
in payment of the cashier’s individual 
debt; or whether, if he accepts them, 
without inquiry, he does so at his 
peril, so that, ifin any case, it should 
turn out that the cashier was dishon- 
est and had thereby misappropriated 
the bank’s funds, the creditor would 
be liable to refund the money to the 
bank. 

The well-known rule, apart from 
bank checks or drafts, is that the 
creditor takes an agent’s or trustee’s 
check for a private debt at his peril. 
With regard to bank checks or drafts, 
the courts are not so well agreed. We 
have heretofore published certain de- 


cisions which have been rendered upon 
this question, in which opposite con- 
clusions have been reached. In our 
January 1901 number, at pages 5and 
6, we reviewed certain of these decis- 
ions and expressed the opinion that 
“it is not altogether safe for creditors 
to receive cashier’s official checks for 


- their privatedebts. Years afterwards, 


if ir should turn out that they consti- 
tuted a misappropriation, the creditor 
might be compelled to refund.” 

Since then, we have received from 
Mr. E. S. Campbell, receiver of the 
Middlesex County Bank, of Perth Am- 
boy, the elaborate opinion of Judge 
Swayze, of the New Jersey Supreme 
Court, in the case of the receiver 
against the Manufacturers’ National 
Bank of Newark, wherein the latter 
bank, which accepted in payment of 
the private debt of George M. Valen- 
tine, the check of the Middlesex County 
Bank, signed by Valentine as cashier, 
is held to have done so at its peril, 
and being unable to prove Valentine’s 
authority to issue thecheck, is obliged 
to refund the amount to the receiver. 
This, then, is another authority for 
the proposition that a cashier’s check 
is, for the private creditor of the 
cashier, an unsafe medium of pay- 
ment, and should be rejected as dan- 
gerous, in the absence of knowledge 
by the creditor that the check is an 
authorized obligation, binding upon 
the bank. 

We publish in full Judge Swayze's 
opinion, because it reviews all pre- 
vious authorities, pro and con, upon 
the subject, and discusses, most ably, 
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all the various phases of the question 
being, in effect, the equivalent of a 
treatise upon the subject at issue. 
The case of Campbell, receiver, 
against the Manufacturers’ National 
Bank came up before Hon. Francis J. 
Swayze and a jury in February 1901. 
After the evidence on both sides had 
been submitted, the receiver’s counsel 
moved that the defense be overruled 
and that a verdict be directed for the 
plaintiff. The court heard argument 
on the motion on Saturday, February 
16, 1901, and on Monday, February 
18, delivered the following opinion: 
The Court: If counsel have nothing 
further to say, I will decide this motion 
at once. The conclusion that I have 
come to in the case is such thatit may 
be well to state at some length the facts 
as I understand them, and the reasons 
for the conclusion I have reached at 
somewhat greater length thanI usual- 


ly would. 
Shortly before March 13, 1899, the 


Manufacturers’ National Bank of 
Newark had recovered a judgment for 
about $7,7U0 (I have forgotten the 
exact amount), against George M. 
Valentineand another, upona promis- 
sory note indorsed by them. John 
A. Miller was the attorney of the 
bank in the suit which resulted in this 
judgment. George M. Valentine was 
then, and for several years had been, 
cashier of the Middlesex County Bank, 
a state institution at Perth Amboy. 
On that day Judge Miller saw Valen- 
tine at the bank in Perth Amboy 
and received from him in satisfaction 
of his liability upon the judgment, 
about $200 in cash and a draft of 
the Middlesex County Bank upon 
the National Park Bank, its reserve 
agent in New York city, for $7,500. 
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This draft was in the ordinary form, 
payable to the order of John A. Mil. 
ler, attorney, and signed by George 
M. Valentine as cashier of the Mid- 
dlesex County Bank. Judge Miller at 
once had it certified by the National 
Park Bank, endorsed it “John A. 
Miller, Attorney,” and then “John A. 
Miller’’ and deposited it to his own 
account in the Manufacturers’ Nation. 
al Bank, which forwarded it for col- 
lection to New York. At the same 
time, or soon after, Miller settled with 
the Manufacturers’ Bank for the 
amount he had thus collected, by his 
individual check for a considerably 
larger amount, including in the check 
some other items. The draft of the 
Middlesex County Bank was paid in 
due course of business by the Park 
Bank and_ returned, with other 
vouchers and the regular monthly 
statement, to the Middlesex County 
Bank on or about April 1, 1899. 

In July 1899 the Middlesex County 
Bank failed. It was then discovered 
that Valentine had misappropriated 
the funds of the bank to a very large 
amount, chiefly by means of drafts 
on the Park Bank, used by him for 
his individual purposes. 

Edward S. Campbell, the present 
plaintiff, was appointed receiver of 
the Middlesex County Bank, and, 
some time in 1900 began this suit 
to recover back the amount paid by 
Valentine to Miller. The plaintiff, at 
the close of the case, abandoned his 
claim to recover the cash paid to Mil- 
ler, and limited his claim to the 
amount of the draft and interest. 

The theory upon which the plaiutiff 
seeks to recover, is that the defendant 
is chargeable with knowledge that 
Valentine used the money of the bank 
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to pay his individual debt, and that, 
having wrongfully received the bank’s 
money, it must now make restitution. 
The plaintiff’s case rests upon the le- 
gal principle that no person can act 
as agent in regard to a contract in 
which he has any interest, or to 
which he is a party, on the side op- 
posite to his principal. This doctrine 
is so well settled in its application to 
this class of cases that it is unnece - 
sary to do more than refer to the cases 
cited at the argument. 

Claflin v. Farmers’ and Citizens’ 
Bank (1862), 25 N. Y. 293. 

Anderson v. Kissam (1888), 35 Fed. 
Rep. 699. 

Goshen National Bank v. State of 
New York (1894), 141 N, Y. 379. 

Bank of New York National Bank- 
ing Assn. v. American Dock & Trust 
Co. (1894) 143 N. Y. 559. 

Hanover National Bank v. Ameri- 


can Dock & Trust Co. (1896) 148 N. 
Y. 612. 


Corn Exchange Bank v. American 
Dock & Trust Co. (1896) 149 N, Y. 
174. 

Lamson v. Beard (1899) 94 Fed. 
Rep. 30. 

Gale v. Chase National Bank (1900) 
104 Fed. Rep. 214. 

This general principle is not dis- 
puted by the defendant. It is insisted 
that it is inapplicable to the present 
case for several reasons: 

1. Because the draft was to the or- 
der of Miller, instead of to the order 
of the bank; was taken by him with- 
out the knowledge or authority of the 
defendant bank; was mingled with 
other funds, and so paid to the Man- 
ufacturers’ Bank. 

2. Because it is said Valentine was 
authorized by his own bank to draw 
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drafts to his own order, and the de- 
fendant had the right to rely on 
that authority. 

38. Because the Middlesex County 
Bank failed to call the attention of ~ 
the Manufacturers’ Bank to Valen- 
tine’s alleged want of authority, al- 
though. it had the cancelled draft in 
its possession, and a monthly state- 
ment of the Park Bank showing 
payment of the draft as early as 
April 1, 1899. 

As to the first ground of defense— 
that the Manufacturers’ bank cannot 
be held by reason of Miller’s accept- 
ance of the draft—I think it quite 
enough to say that Miller was acting 
at the time as the bank’s agent, 
about the bank’s business, and that 
the bank was responsible for his acts, 
and chargeable with notice of any in- 
firmity in this draft to the same ex- 
tent as Miller himself. The Manufac- 
turers’ bank was the principal and 
Miller merely its attorney. 

The question of the cashier’s au- 
thority is the serious and difficult 
question in the case, and the ques- 
tion to which the evidence has been 
chiefly directed. The cashier of a 
bank is the general executive officer 
of the bank and transacts its busi- 
ness under the orders and supervision 
of the board of directors. His power 
as cashier, by virtue of his office 
alone, is greater than the power of 
any other officer of a corporation. 
As cashier, he has authority, by vir- 
tue of his office alone, to draw drafts 
upon the bank’s deposits in another 
bank; but this power does not ex- 
tend so far as to authorize him to 
draw drafts to his own order for his 
own use. This is forbidden by the 
principle of law already referred to, 
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—that no person can act as agent in 
regard to a contract in which he has 
any interest, or to which he is a 
party,on the side opposite to his prin- 
cipal. The fact that a bank draft is 
commercial paper does not avail in 
favor of a creditor of the cashier 
who takes the cashier’s draft on his 
bank’s account in satisfaction of a 
private debt of the cashier. The 
reason is that the creditor who takes 
such a draft necessarily has no notice 
from the face of the draft itself, that 
he is being paid with the bank’s 
money. He is in no better position 
than if he stood by and saw the cash- 
ier take the money out of the bank’s 
till. On the face of things, the money 
belongs to the bank; nothing can 
overcome this fact, which is apparent 
on the face of the draft, unless the 
cashier has had authority to draw 
drafts to his own order conferred 
upon him in some way by the di- 
rectors. If the cashier has had such 
authority conferred upon him, a draft 
to his own order is like a draft to the 
order of any one else, and is binding 
upon the bank. The presumption is 
that the money is the bank’s money; 
it is for the person dealing with 
the cashier to establish the con- 
trary by proof. The burden is 
upon the person dealing with the 
cashier in his own matters to in- 
quire as to the cashier’s authority. 
He cannot rely merely upon the fact 
that the person signing the draft is 
cashier. The case differs from cases 
where the bank is held bound by the 
cashier’s representations; the bank is 
only held to be bound by such rep- 
resentation when the bank has given 
him the authority to act and thereby 
put it in his power to misrepresent. 
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When, as in this case, one deals with 
an agent who is apparently without 
authority, he is bound to inquire 
into the agent’s authority to repre. 
sent the principal. In the ordinary 
case of a bank draft to the order of a 
third party, the fact that it is signed 
by the cashier is enough; the autlior- 
ity to draw such a draft inheres in 
the office. In the case of a draft by 
the cashier to his own order to pay 
an individual obligation, the person 
taking it is bound to inquire into 
the cashier’s special authority to 
issue such a draft. If he fails to 
inquire, he takes the draft at his 
peril. This rule, which manifestly 
tends to secure honesty, and to pro- 
tect banking institutions against the 
misconduct of their officers, is thor- 
oughly sustained by the authorities 
above cited. Thecase of the Goshen 
Nat. Bank vy. State, 141 N. Y. 379, was 
relied upon as establishing a contrary 
view. Undoubtedly the language of 
Judge Peckham does sustain defend- 
ant’s view; but the language of the 
opinion was unnecessarily broad, for 
the fact was that the debt paid bv 
the draft in that case was not the 
individual debt of the cashier, but 
was a debt of Orange county to the 
State of New York for taxes held by 
the cashier as county treasurer; and 
the further fact appeared, as stated 
in the opinion, that Murray, the 
cashier, had the right to draw drafts 
for himself upon the same terms that 
he would have had in the case of a 
third party. 

The Goshen National Bank case 
was decided February 24, 1894. On 
November 27, 1894, the same court 
in an opinion also by Judge Peck- 
ham, decided the case of Bank of 
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New York National Banking Assn. 
y. American Dock & Trust Co., 143 
N. Y. 559, and distinguished the 
Goshen National Bank Case upon 
the ground lastly stated above. I 
am referred to Morse on Banking, 
sec. 165. In par. (b) the authorsays 
that “if the act which the cashier as- 
sumes to perform is one intrinsically 
proper to be committed to his charge 
the law will presume in favor of a 
third party dealing with him that 
he was duly authorized to perform 
it.” But a reading of the whole 
section shows that this presumption 
is only made in favor of an innocent 
party; and, for the reason already 
stated, a creditor of the cashier tak- 
ing the bank draft signed by the cash- 
ier in payment of an individual debt 
is not an innocent party; heischarge- 
able with notice of the infirmity of 
the draft. 


The question to be decided, there- 
fore, in this case, is whether Valen- 
tine had authority to sign drafts to 


his own order. If he had such au- 
thority, the plaintiff must fail. If 
he had no such authority, the plain- 
tiff must prevail, unless some other 
defense is made out. 

It is, of course, true, as Morse says 
in the section already cited, that this 
authority may be conferred not only 
by resolution of the board of direct- 
ors, but by verbal direction, by usage 
and by tacit approval. A careful 
statement of the general principle is 
to be found in Morawetz on Corpor- 
ations, sec. 509, and in an opinion 
by Justice Harlan in Mining Com- 
pany v. Anglo-Californian Bank 
(1881) 104 U. S. 192. 

The principle is stated with even 
greater accuracy by Justice Depue in 
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the case of the Fifth Ward Savings 
Bank v. First National Bank of Jersey 
City, 19 Vr., 527, as follows: 

‘‘There are cases in which the pow- 
ers of an officer of a corporation and 
his authority to act for the company 
are enlarged beyond those powers 
which are inherent in his office. But 
those are cases in which the agency 
of the officer has arisen from the as- 
sent of the directors, presumed from 
their consent and acquiescence in per- 
mitting the officer to assume the di- 
rection and control of the business 
of the company. Thus, when, in the 
usual course of the business of a 
corporation an officer has been al- 
lowed to manage its affairs, his au- 
thority to represent the corporation 
may be implied from the manner in 
which he has been permitted by the 
directors to transact its business. 
These are simply instances of the ap- 
plication of the principle that usual 
employment is evidence of the powers 
of an agent, and a responsibility will 
be laid upon the principal for the 
acts of his agent within the appar- 
ent authority so conferred upon the 
agent —a doctrine which has come to 
be applied to corporations in many 
respects as well as to individuals, 
and with the same qualifications and 
limitations. In such cases the au- 
thority of the officer does not depend 
so much on his title, or on the theo- 
retical nature of his office, as on the 
duties he is in the habit of perform- 
ing.” 

In the present case there is no proof 
of any express authority, either ver- 
bal or by formal resolution, to the 
cashier to draw drafts to his own 
order. There is proof that from 
September 12, 1894, to March 13, 
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1899, he drew fourteen drafts which 
appeared on the stubs of the draft 
books to be drawn to his own order; 
that from December 20, 1893, to 
March 13, 18.9, he had drawn eight 
other drafts, which appeared by the 
stubs to be drawn to the order of 
third persons, but which were actu- 
ally used by Valentine for his own 
purposes. In most cases the stub 
was for a small amount, the draft 
for a large amount. In all but five 
cases the amount as it appeared on 
the stubs was correctly carried 
through the books of the bank, and 
these books, aside from the stubs of 
the draft books, regularly balanced. 
The five drafts which were never 
carried from the stubs through the 
books were omitted by the direction 
of Valentine, who told the clerks 
that he would make the entries him- 
self. An examination of the stubs of 
the draft books would have disclosed 
the omitted drafts and would have dis- 
closed that the fourteen drafts had 
been drawn to Valentine’s own order. 
A comparison of the monthly state- 
ment of the Park Bank with the 
books of the Middlesex County Bank, 
or a comparison of the vouchers re- 
turned by the Park Bank with the 
stubs of the draft books would have 
disclosed the frauds. Inquiry by the 
president or directors at the Park 
Bank as to the balance of the ac- 
count would have disclosed at once 
the large discrepancy between the 
balance on the books of the Park 
Bank and the balance as shown by 
the daily statement of the Middlesex 
County Bank. Notwithstanding these 
facts, neither the directors nor the 
State Banking Department discovered 
the frauds until the. failure of the 


bank. It is true that the Banking 
Department, as early as November 
18, 1895, called the attention of the 
president to a large overdraft by Val- 
entine and to loans to him insuffici- 
ently secured, and apparently for 
speculative purposes, and subsequent- 
ly called the president’s attention to 
a false report made by him and Val- 
entine. The loans and overdrafts 
seem to have been adjusted, and no 
further action was taken upon the 
false report. A portion of the letter 
of November 18, 1895, from the 
Banking Department to the president 
was read by Valentine at a meeting 
of the Board of Directors, but all the 
directors who were present testify 
that the portion relating to his own 
loan and overdraft was not read. At 
any rate, no suspicion was aroused 
and no examination or investigation 
made by the directors who say that 
they relied entirely on the examina- 
tions made by the Banking Depart- 
ment. Under this state of facts the 
defendant insists that the directors 
must be assumed to know what 
would have been disclosed by an 
examination of their own books. 
Such an examination would have dis- 
closed that Valentine was drawing 
drafts to his own order and for his 
own purposes. The inference is that 
they acquiesced in this course of busi- 
ness and thereby gave him an implied 
authority to draw drafts to his own 
order and for his own purposes; and 
the argument is that the authority 
once having been vested in Valentine 
was available to all persons dealing 
with him. On the other side it is said 
that an examination of the stubs 
would have disclosed only the four- 
teen drafts to Valentine’s own order; 
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and, that for all that appears upon 
the stubs of the bank books, thedrafts 
to Valentine’s order might have been 
signed by the president; that such 
would be the presumption upon the 
principle omnia presumuntur rite 
acta. 

The question in the case is narrowed 
then, to the question whether an im- 
plied authority arises out of the num- 
ber of transactions proved in this 
case, which were not known to the 
directors, but which they would have 
known if they had not been negligent. 

The liability of the Middlesex Coun- 
ty Bank for the act of its cashier does 
not, I think, depend upon the princi- 
ples of the law of negligence; one 
reason is that the Manufacturers’ 
Bank is not, in this case, an innocent 
party—that is, a party not charge- 
able in law with notice of the cashier’s 
fraud; another reason is that the 


Manufacturers’ Bank was itself neg- 
ligent in failing to inquire into the 


cashier’s authority. On this point I 
think the law is well stated by Judge 
Cooley in the case to which I have re- 
ferred. 

New York Iron Mine v. Negaunee 
Bank (1878), 39 Mich. 644. 

At page 656 he says: “But before 
the maxim which the plaintiff invokes 
can be applied to the case, it is neces- 
sary to determine not only that fault 
is imputable to the defendant, but 
also that the plaintiff is free from 
negligence. There must be one inno- 
cent party and one negligent party 
before the requirements of the maxim 
are answered; and the conduct of 
the plaintiff is therefore as important 
as that of the defendant. Was the 
plaintiff in this case free from negli- 
gence in discounting the three $5,000 
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notes? In law the officers of the bank 
must be held to have known that Mr. 
Wetmore had no right to make such 
paper without express authority, 
and we look in vain for any evidence 
that they demanded proof of such 
authority, or extended their inquiries 
beyond the agent himself. Moreover, 
there was that on the face of the 
notes to suggest special caution; 
they were made by Mr. Wetmore in 
one capacity to himself and to his 
associate in another capacity, and 
they indicated, or at least suggest- 
ed, an interest on his part in making 
them which was adverse to the in- 
térest of his principal.’ 

I think, therefore, that the ques- 
tion of the negligence of the direct- 
ors is not the crucial point in the 
case. An authority may be implied 
from a course of business without 
any negligence on the part of the di- 
rectors. It is implied if the directors 
know of the course of business and 
allow it to go on without objection; 
and it has been held in the United 
States Supreme Court and in the 
New York Court of Appeals that it 
may be implied if they allow it to 
go on without objection when they 
ought to know it. The assent of the 
directors is implied, either from their 
actual knowledge or from a presump- 
tion of knowledge arising out of the 
facts of the case. A reading of the 
cases already cited has led me to the 
conclusion that the ground upon 
which they go is that the knowl- 
edge of the directors is presumed 
from the number of the transactions 
and their publicity, and that the 
cases do not go upon the ground 
that the directors were negligent in 
failing to discover the transactions. 
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Thus, in Martin v. Webb, 110 U. S. 
7, the transactions covered a series 
of years, were legal transactions 
right in themselves, included the 
cancellation of numerous mortgages, 
and must have been of a public 
character, appearing in the county 
records; the business of the bank 
was of such a kind that the direct- 
ors must have known that some- 
body had to act for the hank in the 
cancellation of the mortgages, and 
must have known that there was 
nobody but the cashier to act. In 
such circumstances it would be man- 
ifestly unjust to allow the directors 
to say they did not know what the 
cashier had openly and frequently 
done: the law presumes that they 
knew. 


In the Hanover National Bank 


case, 148 N. Y. 612, the opinion ex- 
pressly says that Stone had openly 


assumed to issue certificates for him- 
self for deposits of cotton. 

In Auten v. United States National 
Bank, 174 U. S. 125, the directors 
knew that the bank’s paper was re- 
discounting in large amounts, and 
that money was botrowing contin- 
ually; they must have known that 
the paper was being indorsed by 
some one for the bank. In Blake v. 
Domestic Sewing Machine Company, 
38 Atlantic, 241, the notes were so 
numerous, the transactions were so 
frequent and continued for such a 
length of time, that a course of 
business had been clearly established 
which it was perfectly fair to pre- 
sume the directors knew. In none 
of these cases was there negligence 
on the part of the person dealing 
with the officer of the corporation. 
In all of these cases the transactions 
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which it was held constituted a 
course of business, knowledve of 
which was imputed to the directors, 
were, in themselves, fair transac. 
tions. In my judgment, the basis of 
the rule is accurately stated in the 
Fifth Ward Savings Bank v. First 
National Bank, 19 Vroom 513, above 
cited; and I think the expressions in 
Martin v. Webb and in the Hanover 
National Bank case, so far as they 
seek to extend the rule by inferring 
an authority from transactions 
which the directors “ought to know” 
as distinguished from transactions 
which they are “presumed to know,” 
state the rule too broadly—more 
broadly than the facts of those cases 
required. The real question is not 
whether the directors were negligent, 
but whether such a course of busi- 
ness has been established that ac- 
quiescence of the directors is a neces- 
sary conclusion. 

If the number of instances then, in 
which Valentine signed drafts for 
himself is so great that an inference 
may fairly be drawn that the direct- 
ors must be presumed to have known 
of the course of business, authority 
to draw drafts to his own order 
must be implied, and the plaintiff in 
this suit must fail. It is obvious 
that it isimpossible to fix a hard and 
fast rule as to the number of instances 
which are necessary to establish a 
course of business; and, in a case of 
doubt, I ought to leave it to’a jury 
to say. In Gale v. Chase National 
Bank, 104 Fed. Rep. 214, nine in- 
stances in a few months were held in- 
sufficient, and the judgment was re- 
versed because the judge had left the 
question to the jury instead of di- 
recting a verdict for the plaintiff. 
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Whether the number of instances in 
which Valentine drew drafts for him- 
self would, if the transactions were 
fair in other respects, suffice, I do 
not pretend to decide. I do not 
think it is the number of instances 
in which it is exercised hat tdeter- 
mines the cashier’s authority. The 
question is whether, under all the 
circumstances of the case, the author- 
ity has been exercised so often 
and in such a way that the assent 
of the directors must be assumed. 
The circumstances of the case deter- 
mine, also, whether the question is to 
be decided by the court or submitted 
to the jury. Inthe Fifth Ward Sav- 
ings Bank case, 19 Vroom, 513, a 
verdict was directed as to some of 
the bonds, and the question submit- 
ted to the jury as to other bonds. In 
the American Saw Company case, 
American Saw Company of New York 
vy. First Nat. Bank of Trenton, 31 
Vroom, 417, the trial judge allowed 
the question to go to the jury, and 
the Court of Errors held that he 
ought to have directed a verdict. The 
rule laid down in the latter case is 
to submit the question to the jury 
if the evidence be doubtful or con- 
flicting as to a material fact, or 
if the established facts admit of con- 
flicting inferences determinative of the 
issue. In this case the evidence is 
not doubtful or conflicting ; nordo the 
established facts, as I look at the 
case, admit of conflicting inferences 
upon any point determinative of the 
issue. 

In all but five of the instances in 
which Valentine drew these drafts 
the drafts were raised—that is, for 
larger amounts than were entered on 
the books - and those five drafts were 
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issued without consideration to the 
bank. Now, to hold that the di- 
rectors can by their knowledge, or 
even by their express approval, au- 
thorize the cashier to make such a 
use of the bank's funds, and thereby 
bind the bank, seems to me impos- 
sible. If assent of the directors is to 
be presumed, it must be an assent to 
the whole of the transaction —that 
is, an assent to the issue of drafts 
by the cashier for his own use fora 
larger amount than is paid to the 
bank, or without any payment to the 
bank at all. Thedirectors themselves 
are but agents, and to authorize the 
cashier to thus rob the bank is beyond 
their power. The attempt to do it 
would make them wrongdoers them- 
selves, and the cashier could not le- 
gally derive any power from the ac. 
tion of his accomplices in the frauds. 

Anderson v. Kissam, 35 Fed. Rep. 
699. 

A different principle applies where 
a case of estoppel is made out. In 
such a case the bank is responsible 
because it has put its agent, di- 
rectors or cashier in a position to 
mislead third parties to their preju- 
dice. We are here dealing not with 
a case of estoppel, but with a ques- 
tion of authority of the cashier 
sought to be inferred from a course 
of business; and in the absence of es- 
toppel, I think no authority can be 
implied from a series of frauds. A 
course of business means a series of 
honest, not a series of dishonest, 
transactions. It is urged that there 
were some other drafts drawn for 
Valentine’s own use, besides those 
to which attention was called during 
the trial. It does not appear how 
many there were, for what amounts, 
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or to whose order they were drawn. 
My recollection of Valentine’s testi- 
mony is that they were not drawn 
to his order. I do not think they 
are sufficient in number to aid the 
defense. 

It was urged, also, that the cor- 
poration itself as distinguished from 
the directors, knew of Valentine’s 
acts because it is chargeable with 
knowledge of what its president 
knew. Assuming that the knowledge 
of the president was proved, I think 
the principle invoked by the defend- 
ant does not apply. The question is 
not whether notice is chargeable 
against the corporation, but whether 
assent to or acquiesence in a course 
of conduct is to be presumed. 

It was urged at the argument that 
the issue of this particular draft was 
ratified. As I understand the law of 
agency, there must be actual knowl- 
edge in order that there may be a 
ratification. This knowledge is de- 
nied by the directors, and not proven 
in any other way. If they had rati- 
fied by formal vote, I think such 
ratification would not bind the bank ; 
for its directors are without power 
to ratify a theft. 

It may be urged perhaps, that al- 
though the theft of the $7,500 by 
Valentine could not be ratified by 
the directors so as to bind the bank 
yet the bank may be bound by reas- 
on of laches - by failing to notify the 
Manufacturers’ Bank for more than a 
year. The answer to this is that the 
Manufacturers’ Bank has not been 
proved to have lost anything, or to 
have been in any way prejudiced by 
the delay. If it fails in this suit it 
still has its claim against Valentine, 
which, as far as the evidence shows, 
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is as good as it was on March 13, 
1899. 

It was further urged upon the ar. 
gument that I should submit to the 
jury the question whether the direct. 
ors did not have actual knowledge 
that Valentine was drawing dra(ts to 
his own order, notwithstanding their 
denials. Even if the circumstances 
were much stronger than they are 
against this testimony, I should not 
feel justified in allowing a jury to 
find that the directors had testified 
falsely where their testimony was in 
itself so probable. In this case, if 
knowledge was to be proved, the 
burden of proof was on the defendant 
which sought to establish that fact; 
this burden could clearly not be sus- 
tained by the circumstances proven in 
this case as against the positive de. 
nials of the witnesses. The facts of 
the case seem to me undisputed; the 
inferences to be drawn therefrom do 
not seem to me open to debate; the 
legal effect I must decide. 

It is very likely, though it is not 
proved, that there isa practice among 
bank cashiers to draw drafts for their 


own purposes on the same terms as 
for other customers. It is unfortunate 
for the defendant that it should suffer 
from any reliance it may have placed 
upon this practice, if it be a practice; 
but the only safe rule is the one 
adopted in the cases referred to. 
Every one dealing with the cashier of 
a bank in his private matters must 
satisfy himself as to the cashier’s au- 
thority to use the bank’s funds, or 
suffer the consequences, Whether this 
rule will be ultimately adopted in this 
state I cannot say, but I am con- 
vinced that it ought to be adopted; it 
makes for honesty. 

I shall direct the jury to render a 
verdict for the plaintiff for $7,500 and 
interest from March 13, 1899. 
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THE SURETY COMPANIES AND THE BANKS. 


At the last convention of the Ameri- 
can Bankers’ Association, the com- 
mittee on fidelity insurance submitted 
a report alleging a great diversity of 
rates paid the surety companies on 
bonds of bank employees and coun- 
seling efforts for a reduction of rates; 
further advocating the use of a copy- 
righted form of bond as being more 
beneficial to the interests of the 
banks, and also discussing the possi- 
ble formation in the interests of the 
banks of a surety company on a 
mutual basis. 

Issue has been taken with the views 
of this report in an open letter from 
John R. Bland, President of the United 
States Fidelity & Guaranty Company 
of Baltimore, to A. C. Anderson, St. 
Paul, Minn., chairman of the commit- 
tee on fidelity insurance of the Ameri- 
can Bankers’ Association, giving the 
surety company side of the case. Be- 
lieving the controversy to be one of 
interest to the banking fraternity, we 
publish below both the report of the 
committee and the answer thereto: 


REPORT OF THE COMMITTEE ON 
FIDELITY INSURANCE, 1900. 


To the American Bankers’ Associa- 
tion: 

Your committee on fidelity insur- 
ance begs to report that it has con- 
tinued its work and investigation 
along the lines laid out in its last re- 
port to the Cleveland convention. 


RATES. 
Inquiries were sent to all the mem- 
bers, and from the replies received we 


find still a great diversity of rates be- 
ing paid, but the general average is 
materially lower than for the year 
1898. While many of the banks are 
still paying the same high rates, those 
who have followed and profited by 
the work of this committee have ob- 
tained concessions on former rates of 
from twenty-five (25) to fifty (50) 
per cent. These replies also indicate 
a general consensus of opinion that 
rates have been much too high, and 
disclose the fact that many banks in 
large cities are paying the higher 
rates, while those in smaller cities 
and towns, who have given the mat- 
ter more attention, have secured 
marked concessions, the rates now 
being paid in smaller cities being ac- 
tually lower than those in large cities 
on larger lines of insurance. 

It may be interesting to note the 
varying rates which were paid in the 
following cities: 


Boston $2.50, 3.00. 3.33, 4.00, 5.00. 
Providence ... $ , 5.00, 

New York ... $2.50, 3.00, 4,00, 5.00. 
Nashville .... $2.50, 5.00. 

Chicago 

Buffalo... ...- s 
Philadelphia .. $3. 


» 2.25, 3.00, 5.00. 
» 3-50, 4.00. 
Tee cess . » 4.00, 


Cleveland . . . . $2.00, 3.00, 4.00, 5.00. 


Lower rates are reported in many 
places, and a number quote $3.00 per 
one thousand ($1,000) dollars for 
three years, or $1.66 per annum. 

Our last report, covering six years, © 
showed that the averageloss on bank 
business had been very small, and the 
returns for the year 1899 are even 
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more favorable than for the six pre- 
ceding years, and emphasize the fact 
that the business of our banks has 
been decidedly profitable to the com- 
panies writing it. Undoubtedly, 
among the various risks they are cov- 
ering by fidelity bonds in general, in- 
cluding court and probate bonds, in- 
surance of state, county and munici- 
pal officers, contractors, saloon keep- 
ers, etc, it will be found that some 
classes are decidedly unprofitable; in 
fact, we are assured that companies 
of unquestionable standing prefer 
writing the business of our banks, at 
from 50 to 70 per cent. of the rates 
that many of them are paying, to ac- 
cepting many other lines of business 
at materially higher than prevailing 
rates. We call especial attention to 
the desirability, both to our members 
and to companies, of each class of 
business being separated from every 
other, and made to provide its own 
losses, expenses and profits. When 
this is done, we feel that our mem- 
bers will, as a rule, pay less than they 
are now paying for their insurance, 
and the companies still get adequate 
rates. 
FORM OF BOND. 


The form of bond reported by your 
committee last year and copyrighted 
inthe name of your association for the 
exclusive benefit of its members, has 
been adopted by a very considerable 
percentage of them, considering the 
brief time it has been before them. 
Many more propose to adopt it at 
the next expiration of their bonds; 
and yet we can but feel that if all 
members appreciated the value of the 
bond, none would lose time in adopt- 
ing it. 

All forms heretofore have been ex- 
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parte, drawn by the surety company 
assuming the risk. It would be ex. 
pecting of human nature more than 
is reasonable to suppose that a com. 
pany drawing its own form should 
not look more carefully to its own 
protection than to that of the as. 
sured. The association bond is the 
only one we know of, in general use, 
drawn by counsel for the banks, the 
ablest we could find. In its prepara. 
tion, surety company counsel was 
consulted, as well as representatives 
from a number of the companies, so 
that the obligations of both sides 
were fairly considered and defined, 
and the instrument freed from techni- 
calities. Some companies decline to 
furnish our form, and one company 
will only furnish it at two and one. 
half times its regular rate, and it has 
been subjected to fierce criticisms from 
various sources antagonistic to it. 
These criticisms, however, when care- 
fully weighed, as they have been by 
many of our members, and in some 
cases by their attorneys, have brought 
out only more clearly the advantages 
of the form; and the result has been 
its adoption by those who have con- 
sidered it carefully. 
GENERAL PLANS. 

Under this heading your committee 
last year alluded to the English com- 
panies who operate on a mutual 
basis, and to the possibilities of such 
a plan for our members. 

We get from many of them expres- 
sions favoring the adoption by this 
association of a similar plan, but the 
successful inauguration of it would 
involve possibly an incorporation of 
some kind. . Then officers and a suit. 
able staff, experienced in such busi- 
ness, would have to be employed to 





SURETY COMPANIES AND BANKS. 


manage it, and a supervision exer- 
cised over sucha bureau, which would 
require more time than any member 
of this committee, or any member of 
the association, could probably afford 
to give it. One state bankers’ asso- 
ciation has entered intoan agreement 
with a surety company by which all 
its members get their fidelity insur- 
ance written at a moderate and uni- 
form rate. 

Believing as we do that members 
who give the question proper atten- 
tion can get our form of bond at a 
fair rate from good companies al- 
ready engaged in this line of business, 
we are not yet prepared to recom- 
mend a mutual plan to this associa- 
tion, but the statistics already gath- 
ered by this committee would prove 
of the greatest value should the occa- 
sion arise making the consideration 
of such a plan advisable. 

The following companies have 
agreed to write the association form: 

Aetna Indemnity Co., of Hartford, 
Conn, 

American Bonding & Trust Co., of 
Baltimore, Md. 

City Trust, Safe Deposit & Surety 
Co., of Philadelphia. 

Fidelity Trust & Deposit Co., of 
Baltimore, Md. 

National Surety Co., of New York. 

The Pacific Surety Co., of San Fran- 
cisco, Cal. 

United States Fidelity & Guarantee 
Co., of Baltimore, Md. 

Employers’ Liability Assurance Cor- 
poration, Ltd., of London, Eng- 
land, 

If any of the above companies de- 
cline to furnish a member this form, 
he will consult his own interest and 
get further information by addressing 
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the secretary of the association on 
the subject. 

Some of the members appear to be 
under a misapprehension as to the 
object of our work, as some of them 
inquire as to the rate at which we 
will furnish bonds, and some of them 
think that they can only get the asso- 
ciation form of bond from us. 

We wish to emphasize the fact that 
we are not in the insurance business, 
but have endeavored, at considerable 
effort, to place our members in a posi- 
tion to secure their fidelity insurance 
upon satisfactory terms from compa- 
nies already engaged in the business. 

Any company can obtain from our 
secretary authority to write ourcopy- 
righted form of bond; it only being 
necessary for it to write the form for 
our members only. 

Our members are carrying over one 
hundred million dollars ($100,000,- 
000) of fidelity insurance, and if we 
can secure for them the placing of this 
enormous amount upon a good form 
of bond, and at a saving of only one 
dollar per thousand from former 
rates, they will have secured better 
protection and saved $100,000 per 
annum, and your committee will feel 
gratified to have rendered them this 
service. 

Our banks have for years been fa- 
miliar with the protective work of 
the association, as carried on by its 
protective committee, know how effi- 
cient that work has been, and at 
what infinitesimal cost to each mem- 
ber. The work of this committee has 
been to safeguard the millions of fidel- 
ity insurance carried by our members, 
by providing a bond drawn solely 
with this end in view, and the result 
of its work has been an absolute sav- 
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ing to many banks of more than their 
entire annual dues. We estimate the 
annual saving to our members, in the 
premiums paid for fidelity insurance 
alone, when all of them shall have 
tully understood what the associa- 
tion is doing for them, will be mate- 
rially more than enough to pay the 
entire running expenses of the asso- 
ciation from year to year. But im- 
portant as the saving of premiums is, 
the most important question to he 
considered is to obtain a protection 
that protects. 

We are convinced that the subject is 
soimportant to this association that 
its consideration should be continued 
along such lines and through such 
channels as may be found most ef- 
fective. 

Caldwell Hardy, Norfolk, Va. 
A. C. Anderson, St. Paul, Minn. 
W. P. Manley, Sioux City, Iowa. 


John L. Hamilton, Hoopeston, III. 
F. H. Fries, Winston, N. C. 


SURETY COMPANY’S REPLY. 


The letter from Mr. Bland to Mr. 
Anderson, from which we omit the 
opening sentences, is as follows: 

In the proceedings of the Annual 
Convention of the American Bank- 
ers’ Association, held at Richmond, 
October 2, 3 , 4, 1900, your report 
contained the following: ‘‘While 
many of the banks are still paying 
the same high rates, those who have 
followed and profited by the work 
of this committee have obtained con- 
cessions on former rates.’’ The writ- 
er most respectfully takes exception 
to this statement, as he believes 
your conclusions are drawn from 
false premises. Bank officers, as a 
rule, deservedly pride themselves upon 
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sticking closely to facts, and the first 
principle inculeated into an employe 
of a bank is to state facts, only 
facts, and naught in extenuation 
thereof. In the opinion of those best 
qualified to judge, your committee 
has had little, if anything, to do 
with the reduction in bank rates. 
Bank officers all over the country 
are fully aware of the fact that the 
present demoralized condition in 
bank rates, growing steadily worse, 
has been brought about by severe 
competition—the studied tendency 
on the part of the surety companies 
during the past three years, to cut 
each other’s rates. The writer not 
only claims that this statement in 
your report is incorrect, but believes 
that any fair-minded set of men, 
after reading the statement herein 
contained, will conclude that there 
are principles involved which make 
it dangerous for your committee to 
discuss, without due consideration, 
the question of what premium a 
surety should charge on bank risks. 

Your report further says: ‘Many 
banks in large cities are paying a 
larger rate, while those in smaller 
cities and towns, who have given 
the matter more attention, have se- 
cured marked concessions in the 
rates, which are actually lower than 
those in larger cities on larger lines 
of insurance.’’ One would conclude, 
by this statement, that this condi- 
tion was also the result of your 
committee’s work. Let us see if such 
is the case. 

To begin with, the surety business 
is practically in its infancy. In the 
beginning, however, the banking fra- 
ternity in the larger cities and indus- 
trial centers were the first to be ed- 





SURETY COMPANIES AND BANKS. 


ucated up to placing their officers 
and employes under bond. In the 
first place, eliminating those banks 
in smaller towns where there are 
only one or two employes in the 
bank, the moral hazard in larger 
cities, from self-evident reasons, is 
regarded as greater than in smaller 
cities and towns; therefore the rate 
should be higher. In the second 
place, the surety companies have, 
since 1897, been making a dead set 
for the business of banks located in 
the smaller places, and the competi- 
tion, in consequence, has been so 
fierce that the rates have reached a 
ridiculously low figure. 

It is quite unreasonable, therefore, 
if not impossible, to conclude that 
any of these conditions resulted from 
the work or influence of your com- 
mittee. On the contrary, it is recog- 
nized as the result of an insanely 
stupid policy inaugurated by the 
surety companies, and I regret to 
say that, while the question has been 
earnestly discussed by the executive 
oficers of the surety companies, 
there still lacks concerted action,— 
one or more are still holding out for 
something to turn up. Thus no prac- 
tical solution has been offered to 
meet and apply a remedy to existing 
evils. 

The experience of the fire, marine, 
casualty, employers’ liability and 
other lines forced them to create a 
Board of Underwriters and to adopt 
fixed rates, and the policy adopted 
by them should be applied to surety 
companies. We should meet together 
and agree upon certain methods and 
tates, and adopt a certain line of 
action fair to ourselves and the 
banks and other clients, instead of 
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as at present, permitting the indi- 
vidual bank officers and the agents 
of the companies, both unfamiliar 
with the nature of the obligation as- 
sumed, to literally fix the rates. 

By the very tone of yourreport you 
are endeavoring to accentuate this 
situation. You and your associates, 
without intention, through your in- 
fluence with the American Bankers’ 
Association, are injuring certain 
members of it (all the surety com- 
panies, we believe, are members of 
the American Bankers’ Association). 

They, the surety companies, should 
at least share with the other mem- 
bers, its protecting care, and if that 
is not the intention of the Associa- 
tion they should be excluded from 
membership. 

At the convention of 1900 the com- 
mittee made the following suggestion: 
“To the plan of the English companies, 
which operate on a mutual basis, and 
the possibility of such a plan for our 
members,’’ and “‘the adoption by the 
Association of a similar plan,’’ and 
“the successful inauguration of it, 
would involve possibly an incorpora- 
tion of some kind.’’ These references 
and recommendations indicate to the 
mind of the writer an extraordinary 
lack of knowledge on the part of your 
committee as to what the “‘incorpor- 
ation of some kind” must perform in 
the various states of the Union before 
it is qualified to do business, or else 
it indicates a degree of unfriendliness 
to the surety companies of the coun- 
try which it is hard to understand. 

The writer trusts he may be par- 
doned in this connection in expressing 
the opinion that the American Bank- 
ers’ Association was not formed to 
project surety companies or launch 
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corporations of any kind, not to say 
those based upon vague or eccentric 
ideas, and he ventures to predict 
that the day it attemps to inaugur- 
ate them will be the beginning of 
the end of the usefulness of the Amer- 
ican Bankers’ Association. 

Please do not understand that this 
is written because we fear competi- 
tion, or because we desire to prevent 
any man or set of men from starting 
anew company. Such an idea on 
our part, we know, would be regard- 
ed as silly in the extreme. Thestates 
of the great American Republic are 
open to those who can obtain respon- 
sible financial backing and are willing 
to qualify and conform to the laws of 
the respective states. The writer be- 
lieves in healthy competition, but 
there is a great difference between 
competition and opposition, and it 
is against the latter that he objects; 
and for the American Bankers’ Asso- 
ciation, with its great influence, to 
inaugurate and foster such a move- 
ment, in view of all the facts, is re- 
garded by many as ill-advised and 
fraught with great danger to the 
future influence of the Association. 

Your report further says: “Our 
last report, covering six years, 
showed that the average loss on 
bank business has been very small 
and the returns for the year 1899 
are even more favorable than for the 
six preceding years, and emphasize 
the fact that the business of our 
banks has been decidedly profitable 
to the companies writing it.’’ This 
statement, in the opinion of the 
writer, is misleading. Except in rare 
cases, such information cannot be 
obtained. When a defalcation occurs 
in a bank, and the matter is adjust - 
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ed or charged up to profit and loss, 
the board of directors scrupulously 
avoid ever referring to it again, and 
no influence could be brought to bear 
to have them give the amount of 
the defalcation or the nature of its 
details to anyone and from the pres. 
ident to the runner no mention is 
ever made of it again. Long before 
your committee was appointed the 
surety companies spent thousands 
of dollars endeavoring to obtain 
from the banks this particular in 
formation and the percentage of 
losses sustained bythem. The effort, 
in the writer’s opinion, proved fu- 
tile, and the information received al- 
together unsatisfactory. 

Your report claims that the busi- 
ness of the members of the Ameri- 
can Bankers’ Association has been 
profitable. Where did you obtain 
this information? If from the mem- 
bers themselves, the writer ventures 
to assert that it was both incom- 
plete and inaccurate, and therefore 
faulty as a basis upon which to 
make a calculation. If you have 
any data at all it must, from the 
very nature of things, be defective. 

There are in the United States 
3,887 national banks, 4,109 state 
banks, 1,438 savings banks, 5,133 
private banks and 376 trust com- 
panies—total, 15,143. In order to 
make an accurate calculation, correct 
information must be obtained from 
every one of these, and that informa- 
tion should cover a period of at 
least ten years, if not twenty. This 
rule would apply with equal force 
to anything that emanates from the 
members of the American Bankers’ 
Association. Therefore, for your 
committee to assume and emphasize 


4 Ss. = of 


ae 


iit sa Apne 2 ook Se oe ae a 





SURETY COMPANIES AND BANKS. 


the fact that the business of the 
members of the American Bankers’ 
Association has been decidedly 
profitable to the companies writ- 
ing it is, we think, unjustified. 

Your allusion to the different class- 
es of business written by the surety 
companies is, so far as this company 
is concerned, to say the least, inac- 
curate. If it were not for the profit 
derived from railroad, judicial, offi- 
cial, contract — yea, even the despised 
saloons (which you mention)—the 
losses sustained through defalcations 
of bank employes during the last 
year would have made the profit and 
loss account cut a sorry figure. 

At best the surety business is new. 
Up to within the last four years the 
aggregate amount of business enjoyed 
by the surety companies was compar: 
atively small. It is, therefore, even 
now too early for them to estab- 


lish a rate of premium based on the 


percentage of loss. Besides, the act- 
ual percentage of loss to premiums 
received on bank business for one, 
two or three years, will not prove 
anything, or, at least, as a basis 
would prove unsatisfactory. 

To illustrate: A surety company 
might have a bank man bonded for 
$10,000. The conduct of the man 
and the conditions during nine years 
would indicate that he was a man 
of unswerving integrity. At the end 
of the ninth year, however, he might 
become bodily infirm or mentally 
weak, or he might become separated 
from his family, or his social envir- 
onments might change from good to 
bad, or he might have lost every dol- 
lar he possessed. All these conditions 
must be considered. Any oneof them 
would change the risk in the tenth 
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year from one which was formerly 
a desirable one to that of a _ highly 
dangerous and undesirable risk. 

A bank, before arriving at its an- 
nual profit, must deduct rentals, or 
interest on real estate investments, 
taxes, insurance, salaries of officers 
and employes and all other expenses. 
In arriving at an adequate rate to be 
charged on bank risks many items 
of expense should be taken into con- 
sideration. Therefore the writer begs 
to remind you that the mere ques- 
tion of total amount of premiums 
derived, compared with the total 
losses sustained, is only one of many 
items to be considered. All incorpor- 
ated companies must conform to the 
laws of the states wherein they are 
operating and qualified to do busi- 
ness, and you may be sure the insur- 
ance commissioners of the respective 
states rigidly enforce these laws, and 
any mutual company undertaking to 
assume bank risks, would be required 
to comply with the law. 

To begin with, a surety company 
must make the following special and 
general deposits: 


$200,000 
100,000 
100,000 
50,000 
30,000 
25,000 
25,000 
25,000 
50,000 
50,000 


Maryland . , 
New York 
Pennsylvania . . 
New Jersey 

Ohio 

Tennessee 
Virginia 

Georgia 
Alabama 

Texas 


Total . $655,000 


Other states would also require 
special deposits but for the large de- 
posit of $200,000 made with the 
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treasurer of our own state, Mary- 
land. 

Again, a surety company must 
provide a surplus fund at the very 
outset of its career, or else its capi- 
tal would become at once impaired 
by the first chair or postage stamp 
purchased. Then thelaws requirethat 
50 per cent. of every dollar of pre- 
mium received shall be set aside each 
year as a reserve to provide against 
losses. Then in order to do business 
there are certain fixed expenses which 
the respective states require every 
company to pay annually, such as 
fees, taxes, agents’ and municipal 
licenses, amounting to many thous- 
ands of dollars. 

To your state Minnesota) our com- 
pany paid last year, $775.05; to II- 
linois it paid $1,428.44; to New 
York, $3,294.68; and proportionate 
sums to all the other states. Of the 
above items alone, these sums aggre- 
gated, in the year 1900, $26,160.26. 

In addition, the authorities of the 
respective states reserve the right at 
any time to send experts—consisting 
of not less than two, and sometimes 
four, persons—to examine the books 
and financial condition of the com- 
pany. The officers of one state re- 
mained with us over five weeks and 
charged us over $1,000. These ex- 
penses the surety companies are re- 
quired to pay, and they amount in 
each case to from $500 to $1,200. 

This company also paid in the year 
1900: 

For detective services, $ 6,612.81 

For Maryland state 

and Baltimore city 
tames . . « « « 

For advertising, print- 

ed matter, etc. 


19,805.63 


19,614.50 
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For internal revenue, 
postage, telegrams, 
For legal expenses, etc. 


25,442.7 
18,709.37 

To the above items must be added 
salaries of officers and employes, 
traveling expenses, inspections of 
agents, rents,etc. This will give you 
some idea as to the expense incident 
to operating a surety company, the 
details of which are endless and in- 
finite. 

In the writer’s opinion, a rate of 
40 cents is not too high on bank 
business; at a 30-cent rate the sure- 
ty companies would about come out 
even, and at a 25-cent rate they 
would lose about as much as they 
would make at a 40-cent rate. 

In the eyes of the world those at 
the head of banking institutions and 
those associated with them occupy a 
very exalted position, both from a 
business and a moral standpoint. 
From its elevated position the Amer- 
ican Bankers’ Association can work 
great good or evil, and the writer 
respectfully submits that it should 
bend its efforts to instil into the 
members of its association and the 
banking fraternity at large those at- 
tributes which the association ex- 
pects and demands from others— 
equity, justice and truthfulness. 

Surety companies have learned 
through practical experience that 
they have bonded banking officials 
who have been guilty of violating the 
rules of the bank or had been in close 
touch with serious irregularities, all 
of which facts were withheld from the 
surety company, and which, if known, 
would have resulted in thesurety com- 
pany’s declining to bond the officials 
in question. 

They have also learned through 
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actual experience that attempts have 
been made to hold them liable for 
losses sustained through loans or dis- 
counts made by the cashier, which 
subsequently were found worthless, 
notwithstanding said discounts were 
regularly made and appeared so on 
the books. 

It goes without saying that no 
bank should deliberately attempt to 
hold a surety company liable for $20,- 
000 when the bond only calls for $10,- 
000, claiming that the original was 
one bond, and the renewal receipt, 
given specifically for the second year’s 
premium, was another hond. No hon- 
est man will question the correctness 
of these propositions, yet there is not 
a surety company in this country 
that has not had to defend these ele- 
mentary principles in court. 

It is most unfortnnate for a surety 
company to be placed in the attitude 
of contesting a loss sustained by a 
bank through the defalcation of an 
employe, but it should be borne in 
mind that the executive officers of 
a surety company are entrusted by 
the stockholders with the funds of the 
company the same as are the officers 
of a bank, and are properly held re- 
sponsible for the payment of any claim 
made upon it for which it is neither 
legally nor equitably liable. Therefore 
it does seem that there should be no 
disposition on the part of the Ameri- 
can Bankers’ Association to add to 
the already heavy burdens of the 
surety companies. The stock of one 
is quoted at 140, when 200 was paid 
in cash. There are a number of 
others which, from the last published 
statements filed, made no money last 
year. 

The above reference, however, does 
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not apply to this company. Speak- 
for it, it has no favors to ask. The 
expert examinations made by the 
various state officers, by the offi- 
cers of our own state and by our 
own committee, show this com. 
pany to be in a strong financial 
condition. Over a yearago we antic- 
ipated that the unfortunate condi- 
tions referred to above in the surety 
world, would continue to prevail for 
some time, and the company deter- 
mined to strengthen itself financially, 
adopt a conservative policy, and 
otherwise prepare itself for doubtful 
conditions which might cover a long 
period. Therefore it had itscash cap- 
ital increased to $1,500,000 and its 
surplus to over $700,000, so that to- 
day, comparing our cash resources 
with liabilities assumed, we are in as 
good, if not better, condition than 
any other surety company in America. 
We are able, therefore, to take care of 
ourselves and resist any assault, 
whether it comes through losses sus- 
tained from unfair competition or 
from outside influences. 

With reference to the bank form of 
bond, drawn up at much expense and 
trouble by your committee, it has, as 
you are doubtless aware, been adopt- 
ed by this company, together with 
three other forms which we offer our 
clients, and we give them the oppor- 
tunity to take their preference The 
company finds that the attorneys of 
the bank to whom all these forms 
are generally submitted, like doctors, 
differ as to which is the best form 
for the bank to use; some prefer one» 
some another. The writer was in- 
formed by the president of the Ameri- 
can Surety Co. of New York that his 
company had persistently declined to 
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adopt your form,claiming that it con- 
tained provisions that were unfair to 
the surety companies—in which we 
agree. 

Personally, the writer begs frankly 
to state that this company adopted 
your form of bond by reason of the 
competition offered by some of the 
smaller companies, which seemingly 
adopted it without due consideration 
of the conditions contained therein, 
thus forcing this company to meet an- 
other form of competition no less de- 
structive, although our better judg- 
ment was against it. 

The banking fraternity throughout 
the country should require the surety 
companies to which they pay an an- 
nual premium, and with which they 
do business, to give them an item- 
ized statement of their finan- 


cial condition, properly drawn up, 
duly signed by the president, secre- 


tary and auditor, and _ attested 
byanotary. These statements should 
be demanded by the banks, and, when 
received, they should be carefully and 
critically examined. They should be 
filed with the bonds of the surety 
company, and the officers of the sure- 
ty company making the statement 
should be held by the bank personal- 
ly, officially and, if necessary, crimi- 
nally responsible for any false state- 
ments so made. 

It appears to the writer that the 
financial responsibility of a surety 
company which insures the prompt 
payment of all liability to the full 
amount of its bond should, within 
reasonable limits, make the question 
of the rate of premium one of second- 
ary importance. Therefore, when you 
say (alluding to information to be 
obtained by you, and tothe sugges- 
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tion that the American Bankers’ As. 
sociation take part in the formation 
of a mutual company) ‘“ when this is 
done we feel that our members will, 
as a rule, pay less than they are now 
paying for their. insurance,” your 
committee attempts to use its great 
official influence to further demoralize 
the rates and thereby cripple serious- 
ly the surety companies of the coun- 
try—and this based upona superficial 
knowledge of the facts. 

On the other hand, it appears to the 
writer that bank officials in every 
part of the country should be actu- 
ated by principles the reverse of what 
your committee suggests. The inter- 
ests of the banks and the surety com- 
panies are identical. They should en- 
deavor, by every means in their power, 
to strengthen the surety companies, 
and from self interest they should en- 
courage them to be managed upon 
sound business principles. Itisknown 
as a fact that out of all the personal 
bonds given, where losses have been 
sustained, 65 per cent. are bonds of 
straw, and that certain loss or ex- 
pensive litigation follows the other 
35 per cent. 

The enormous benefits derived by 
the citizens of the United States from 
the introduction of corporate surety 
appear to have been overlooked by 
your committee. From the moment 
a surety company of good financial 
standing undertook to assume obli- 
gations theretofore assumed by indi- 
vidual citizens it became a great bless- 
ing to the community. There is no 
branch of business or act in profes- 
sional life that does not come, some 
time or other, in touch with a surety 
company. 

Consider the thousands of bank 
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met! who have been relieved from em- 
barrassment by the surety companies. 
Consider the persons who have been 
made the prey of their acquaintances, 
the mainstay of their relations, the 
last resort of officeholders and trusted 
employees. Think of those who have 
passed through the valley of the 
shadow of debt, who have served as 
security on bonds which they have 
had to pay. Consider the men at the 
head of promising business enter- 
prises who have been ruined, their 
homes attached and chattels sold, 
and of the countless thousands who 
have impoverished themselves as a 
result of having acted as personal 
bondsmen. Think of the thousands 
of widows and orphans who, under 
the old order of things, were made 
penniless, but who now rest in secu- 
rity. And is it not true, whenever a 
man of means or substance goes on 
a bond and becomes personally liable, 
he p'aces his estate in danger of loss 
or expensive litigation, and that, if 
he had insisted upon corporate surety- 
ship, his estate would have been saved 
endless loss and trouble ? 

Consider the vast enterprises that 
have been successfully launched by in- 
dividuals, firms and corporations all 
over the United States, only made 
possible of accomplishment by having 
the guarantee of the surety company 
behind them. 

But for the surety company thou- 
sands of capable, honest and indus- 
trious men would not be able to ac- 
quire positions in banks, trust com- 
panies, railroads, etc., and there are 
thousands of others, equally worthy, 
who could not qualify for the official 
positions to which they have been 
elected, such as United States govern- 


261 


ment officials and employees, clerks of 
courts, treasurers of states, cities and 
counties. 

Is it not the duty, therefore, of so 
important an association as yours to 
lift up and conserve, rather than to 
pull down and destroy, the institu- 
tions with which the banking inter- 
ests are so closely allied and which 
are daily becoming more and more in- 
dispensable to business safety ? 

The writer, therefore, fully agrees 
with yourfurther statement that ‘‘the 
paramount object, after all, is to se- 
cure protection that protects,” and 
begs that, while you are recommend- 
ing to your association a coercive 
measure to secure that protection at 
the lowest minimum rate, you be not 
unmindful of the fact that your pro- 
tection lies directly in the strength of 
the surety co rpanies, which can only 
be accomplished by conceding a rate 
that will meet the expense of writing 
the business and leave a fair margin 
of profit above all losses, otherwise 
the grim spectre of receivership may 
loom up before the companies and de- 
stroy that protection and their use- 
fulness as well. 

Much more could be said in criticism 
of the recommendations and conclu- 
sions of the committee, but to do so 
would extend this letter to an unrea- 
sonable length. In conclusion, the 
writer again desires to impress the 
fact that what has been herein writ- 
ten is entirely impersonal, and that 
there has been no purpose to unfairly 
criticise the recommendations and 
conclusions of your committee. The 
main object which the writer has had 
in mind has been to enlighten the 
committee to the real facts with which 
surety companies have to contend in 
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their practical every-day work. If he 
has succeeded in accomplishing this 
desirable end he will feel that his ef- 
forts have not been entirely in vain. 


Believe me, sir, 
Very truly yours, 
JOHN R. BLAND, 
President. 





THE STOCK OI? GOLD IN. THE UNITED STATES. 


Is there a billion dollars of gold 
coin and bullion in the United States 
as the basic money of the nation? 
According to the official statements 
by the United States Treasury De- 
partment of the total stock (part of 
which is known and part of which is 
estimated) there was in the country, 
at the close of the fisca! year June 30, 
1898, the following: 


In the treasury, coin . $106.9 millions 
In the treasury, bul- 

st et ce ++ “ 
In national banks. . 266.5 “ 
In other banks and 

in the hands of the 

people . ... . 391.4 


Total stock, coin 
and bullion. . $861.5 millions 


According to the same authority, 
the holding of gold in the country on 
the 30th of June, 1900, was: 

. $222,899,773 

295,121,378 


In the treasury 
In national banks . 
Other banks and indi- 


viduals . 516,418,113 


$1,034,439,264 


And the total on April 1, 1901, had 
risen to $1,124,157,697. But it will 
be seen that the total of known gold 
as shown by the above statements is 
only about one-half the grand total— 
that is to say, the amount of gold in 
the treasury and in national banks is 


accurately known, but the stock in 
other banks and in the people’s hands 
is estimated—and the accuracy of 
these estimates has recently been 
brought into question by experts. 
During the past year, investigations 
with a view of revising the estimates 
have been conducted by the treasury 
department through the bureau of 
the mint and through the New York 
sub-treasury, the latter under the 
direction of M. L. Muhleman. The 
latter has not yet concluded his in- 
vestigations, but he gives the public, 
in the March number of the Political 
Science Quarterly, the results of his 
studies up to date, and the conclu- 
sions to be drawn therefrom. Mr. 
Muhleman’s computations are based 
upon the treasury report of the stock 
on June 30, 1898, as complete statis- 
tics for 1899 were not available when 
he undertook his recent examination. 
His conclusion is that the over-esti- 
mate of our gold stock now amounts 
certainly to one hundred millions, 
probably to one hundred and twenty- 
five millions, and possibly to one hun- 
dred and hfty millions. We present 
below a synopsis of his process of 
reasoning: 

The estimate for 1898 shows that 
more than 45 per cent. of our sup- 
posed stock is statistically unac- 
counted for. In order to reduce this 
proportion, it is necessary to ascer- 
tain the amounts held by financial 
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concerns other than national banks, 
ji. e., state, savings and private banks 
and trust companies. These are not 
required, however, to report their 
cash holdings statistically, except in 
afew of the states; and sothe amount 
of gold held by them can only be ap- 
proximated. The presumption is that 
the concerns operating under state 
laws, influenced generally by the same 
conditions, would hold about the same 
proportions of gold in their cash as 
their neighbors operating under na- 
tional charters. This has been veri- 
fied in cases where specific statements 
are furnished by state banks. If, 


therefore, the total cash held by these 
concerns can be ascertained, an esti- 
mate of the amount of gold included 
in that total, based upon the known 
proportion in the case of national 
banks, cannot be far out of the way. 
The result finally reached by Mr. 


Muhleman, after full consideration 
from the statistics, is that the amount 
of gold held by financial concerns 
other than national banks approxi- 
mates one hundred and _ seventeen 
million dollars; and deducting this 
sum from the amount of gold not 
accounted for in 1898, leaves two 
hundred and seventy-four millions, 
nearly 32 per cent. of the estimated 
stock, which is supposed to be “‘in 
the hands of the people.’’ Mr. Muhle- 
man asserts that no one who has 
given the subject serious thought be- 
lieves that such a large amount is in 
circulation, or hoarded, and this in- 
dicates that either the data or the 
methods employed have led to erron- 
eous results. 

Our statistics on the subject begin 
with 1873, in which year Director of 
the Mint Linderman concluded that 
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twenty millions would cover the 
amount of gold in use in the Pacific 
coast states, where paper currency 
was not much used, and that out- 
side of the treasury and national 
banks there was not more than ten 
millions east of the Rocky Moun. 
tains. To this total of thirty mil- 
lions he added the reported amounts 
held in the treasury and national 
banks, obtaining a total of one hun- 
dred and thirty-five millions for June 
30, 1873. He then annually added 
the product of the mines and the 
imports, deducting the exports, but 
making practically no deduction for 
gold used in the arts. As the actual 
amount of gold in the treasury and 
national banks amounted to only 
75.7 millions instead of one hundred 
and five millions, here was an initial 
error or over-estimate of 29.3 mil- 
lions. 

Mr. Muhleman pursues the history 
of the subject in the utmost detail, 
showing the estimates of successive 
directors of the mint, the methods 
pursued, omissions to take account 
of certain statistics and facts affect- 
ing the estimate and the like, illus- 
trating his subject hy several statisti- 
cal tables. He sums up the results 
of his researches as follows: 

“The discrepancies pointed out in 
the preceding pages, the amounts of 
which affect the coin estimates, are 
as follows: 


Millions, 

a. Error in the original 
Lindeman estimate . 
b. Errors in classifying 
imports & exports . 
c. Loss to Canada not 
reported . « .» « 


29.3 
40.0 to 50.0 


10.0 to 18.0 
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d. Loss by passenger 
movement 

e. Underestimate of in- 
dustrial use of coin . 


20.0 to 31.0 


15.0 to 18 0 
. 114.3 “146.3 


A total of from 


Deducting, says Mr. Muhleman, the 
mean of these sums—say, one hun- 
dred and thirty millions—from the 
gold not accounted for, there re- 
mains, as a sum supposed to be “‘i 
the hands of the people,’’ about one 
hundred and forty-four millions—an 
amount which is much more reason- 
able than two hundred and seventy- 
four million, as would appear by the 


AMERICAN 


The announcement of an export tax 
of one shilling per ton on Englishcoal 
adds interest to the fact that Ameri- 
can coal is making rapid headway in 
invading the markets of the world. 
The figures of the Treasury Bureau of 
Statistics indicate that the coal ex- 
ports of the fiscal year, which ends 
June 30th, will amount to about 
8,000,000 tons, as against less than 
2,000,000 tons in 1890, and 3,772,- 
192 tons in 1895, and 7,188,648 tons 
in 1900. This export figure is yet 
small compared with that of the 
United Kingdom, or compared with 
our coal area, which is many times 
as great as that of any other of the 
great coal exporting nations, but the 
growth in our own case has been 
much more rapid than that of any 
other country. The United Kingdom, 
for instance, exported 30,142,839 
tons in 1890 and 46,108,011 tons in 
1900, the relative growth being much 
greater in the case of the United States 
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official estimate of the stock on June 
30, 1898. 

Taking the reported total on April 
1, 1901, of $1,124, 157,697 in connec. 
tion with Mr. Muhleman’s conclusion 
stated at the beginning of his article, 
that “‘the over estimate of our gold 
stock amounts now certainly to one 
hundred millions, probably to one 
hundred and twenty five millions 
and possibly to one hundred and 
fifty millions,” the figure that the 
layman can bear in mind of the 
probable stock of gold now in the 
country, known and estimated, is, in 
round numbers, one billion dollars. 


COAL. 


than in the case of the United King- 
dom. Germany is the second great 
coal-exporting country of the world, 
and her exports only increased from 
9,145,000 metric tons in 1890 to 
15,276,000 tons in 1900. The United 
States now ranks third in the matter 
of coal exportations, while Belgium 
ranks fourth witha total exportation 
of 6,114,000 tons in 1890 and 6,931,- 
575 tons in 1900. Thus the relative 
growth of coal exports from the 
United States by far exceeds that of 
any other nation, while it now holds 
third place in actual exportation. In 
production the United States has 
within the last two years taken first 
rank, her total coal production in 
1899, the latest available year, being 
226,553,564 tons, against 220,094,- 
781 tons by the United Kingdom; 
while in 1890 the production of the 
United Kingdom was 181,614,288 
tons, and that of the United States 
140,882,729 tons. 





LEGAL DECISIONS. 


BANKING LAW. 


‘THIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


PLEDGE OF NATIONAL BANK STOCK. 


Sale of Stock and Bidding in by Pledgee—Liability of Stockholder. 


Robinson, receiver, v. Southern National Bank of New York, supreme 
court of the United States, February 25, 1901. 


Where a bank receives as collateral se- 
curity for a note, the stock of a national 
bank and on default sells the stock and 
bids it in at a nominal sum, and after- 
wards waives its nominal title and by 
agreement with the pledgor continues 
to hold the stock as collateral security— 
the stock all the while standing registered 
on the books of the national bank in the 
name of the pledgeor. 

Held: The pledgee bank did not sub- 
ject itself to liability as the real owner of 
the stock by the mere act of bidding it in 
at a nominal price. 


Suiras, J. By section 5139 of the Re- 
vised Statutes of the United States, it is 
provided that the capital stock of banking 
associations shall be divided into shares of 
$100 each, and be deemed personal prop- 
erty and transferable on the books of the 
association in such manner as may be pre- 
scribed in the by-laws or articles of asso- 
ciation; that every person becoming a 
shareholder by such transfer shall, in pro- 
portion to his shares, succeed to all the 
rights and liabilities of the prior holder of 
such shares; and that no change shall be 
made in the articles of association by 
which the rights, remedies, or security of 
the existing creditors of the association 
shall be impaired. 

By section 5151 it is provided that the 


shareholders of every national banking as- 
sociation shall be held individually re- 
sponsible, equally and ratably, and not one 
for another, for al! contracts, debts, and 
engagements of such association, to the 
extent of the amount of their stock there- 
in, at the par value thereof, in addition to 
the amount invested in such shares; and 
by section 5234 the Comptrolier of the 
Currency is authorized to appoint a re- 
ceiver of an insolvent national bank, who 
shall, if necessary to pay the debts of such 
association, enforce the individual liabil- 
ity of the stockholders 

In the present case, the State National 
Bank of Vernon, Texas, having become 
insolvent, Robinson, the plaintiff in error, 
was appointed receiver thereof on Sep- 
tember 24, 1894; on February 1, 1895, the 
comptroller made an assessment upon the 
capital stock and the owners of the same 
equal to the par value of the stock; and 
on October 26, 1898, the receiver brought 
an action in the circuit court of the 
United States for the southern district of 
New York, against the Southern National 
Bank of New York as an alleged share- 
holder liable to pay its proportionate 
share of such assessment. 

The reported decisions show that there 
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are two classes of cases of this character, 
—one, wherein the liability has been en- 
forced against a party defendant in whose 
name the stock was registered on the 
books of the bank, regardless of the ques- 
tion whether he was, in point of fact, the 
owner of said stock; and the other, where 
the liability has been enforced against the 
real owner of thestock, although the stock 
stood registered on the books in the name 
of a third person. 

In the former class, the liability is said 
to be created by the act of the party in 
whose name the stock is registered, in 
holding himself out as a stockholder, and 
thus inviting others to deal with the bank 
and become creditors, relying on the rep- 
utation and financial strength of the nom- 
inal stockholders. 

Cases are also to be found in the bcoks 
where transfers, made by shareholders in 
anticipation of a bank’s insolvency, to 
irresponsible persons, have been held to 
be a fraud onthe statute, and in ineffica- 
cious to relieve the original holder from 
liability. Bowdon v. Johnson, 107 U.S. 
251; Richmond v. Irons, 121 U. S. 27; 
Pauly v. State Loan & Trust Co. 165 U. 
S. 619;° Matteson v. Dent, 176 U.S. 521. 

The conceded facts in the case are that 
the 180 shares of the stock embraced in 
the assessment were the property of W. 
G. Curtis, in whose name they were reg- 
istered on the books of the bank, and who 
held the certificates therefor; that the 
certificates were deposited with the de- 
fendant bank as collateral; but that the 
stock remained in the name of Curtis,and 
so continued to be at the time of the 
bringing of this suit. It therefore follows 
that the case is not one in which the de- 
fendant bank is estopped by having as- 
sumed an apparent ownership of the stock. 

The important inquiry is whether, by 
the mere act of bidding in the stock at a 
nominal price, the Southern National 
Bank of New York must be regarded as 
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having subjected itself to liability as the 
real owner thereof. 

The facts to be considered in connec. 
tion with this question are as follows: 

On January 20, 1893, Curtis and Thomas 
borrowed from the Southern 
Bank of New York the sum of $15,000, 
giving therefor their joint note for that 
amount, payable four months after date, 
and as collateral security, two certificates 
for 180 shares of the capital stock of the 
State National Bank of Vernon, standing 
in the name of Curtis. The note was not 
paid at maturity. On July 21, 1893, the 
State National Bank suspended, and was 
in possession of the United States Bank 
examiner from that date until September 
14, 1893, when it reopened for business 
and continued to transact business as usual 
until August 18, 1894, when it finally sus- 
pended. ‘The fact of such suspension and 
that the bank examiner was in charge was 
known to the Southern National Bank on 
July 26, 1893. 

On August 1, 1893, the defendant bank 
notified Curtis and Thomas by telegraph 
that the stock would be sold on August 
8, 1893, and it was so sold. On August 
Io, 1893, the Southern National Bank 
brought suit against Curtis and Thomas 
in the district court of Wilbarger county, 
Texas. Curtis and Thomas filed pleas, 
and also a cross petition, averring that 
the sale by defendant bank of the stock 
pledged was not made in pursuance of the 
powers granted in the written pledge, and 
wasa fraud of the rights of the defendants; 
that by reason of said fraudulent sale the 
defendants had suffered damage to the 
amount of $15,000, which they asked to be 
set off against the note sued on, and also 
that it should be adjudged that they had 
a right to recover the difference between 
the amount of the note and the value of 
the pledged stock, etc. 

Subsequently, Curtis and Thomas filed 
an additional plea or statement by way 


National 
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of cross petition in which they alleged 
that since the filing of their first cross 
petition, the Southern National Bank 
had agreed to credit them with the 
amount of $10,800 for the stock at the 
rate of 60 cents on the dollar, and 
that, in consideration thereof, they, Curtis 
and ‘Chomas, had agreed to confess judg- 
ment for the balance due on the note, 
which they averred they were willing and 
ready to do. 

In and by amended petitions the 

Southern National Bank claimed that the 
said bank stock had been, at all times since 
the execution and delivery of the note 
sued on, in its possession and under its 
control, and that it had always been 
ready and willing to return said bank 
stock upon payment of said note, and 
tendered in open court said bank stock 
upon payment of said note. At the 
trial in the district court of Wilbarger 
county that court held that the alleged 
agreement by the Southern National Bank 
to credit the defendants with the stock at 
the rate of 60 cents on the dollar was 
and entered judgment accord- 
favor of the Southern National 
Bank in the sum of $5,751. Onappeal by 
the Southern National Bank to the court 
of civil appeals of Texas, the judgment of 
the district court was reversed, and judg- 
ment entered in favor of the bank for the 
full amount claimed, and decreeing the 
bank stock to Curtis and Thomas as ten- 
dered. A portion of said decree was in 
the following terms: 

“And it further appearing to the court 
that the said W. G. Curtis and A. W. 
Thomas delivered to the appellant, the 
Southern National Bank of New York, 180 
shares of the capital stock of the State 
National Bank of Vernon, as collateral se- 
curity for the notes sued hereon, it is 
therefore ordered that said 180 shares of 
capital stock be turned overto them upon 
payment of this judgment, as per the 


binding, 
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tender of the appellant, and that in de- 
fault of such payment said stock be sold 
as under execution, and the proceeds ap- 
plied to the payment of this judgment.” 

It further appears that said certificates 
of stock remain on file in the said district 
court of Wilbarger county, nog having 
been taken away by said Curtis and 
Thomas. 

It has therefore been finally adjudicated 
between the Southern National Bank and 
Curtis and Thomas that there had been no 
conversion of the stock as alleged, and 
that the Southern National Bank having 
waived its right as purchaser thereof, the 
stock has been decreed to be the property 
of Curtis and Thomas, subject to the 
payment by them of the judgment in 
favor of the bank. As between those 
parties then, it cannot be pretended that 
the Southern bank is under any legal or 
equitable obligation to Curtis and Thom- 
as to assume or answer for the assess- 
ment made by the comptroller on the 
stock. Having denied the validity of the 
auction sale, and forced an issue on that 
question, they cannot now, after a de- 
cision in their favor as respects the own- 
ership in the stock, be heard to allege that 
the stock is really owned by the Southern 
National Bank, and that Curtis has been 
released from his liability as a share- 
holder. 

If this be so, what foundation is there 
on which to base a recovery against the 
Southern National Bank in favor of the 
receiver of the State National Bank? 

It is admitted that Curtis has always 
been and is liable as the registered owner 
of the stock; that, at no time, nor in any 
way, has the Southern National Bank held 
itself out to the State National Bank, or 
to its creditors, as a shareholder therein; 
and itis admitted that the Southern Na- 
tional Bank never received dividends and 
never voted on said stock. 

It was held in Pauly v. State Loan & T. 
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Co. 165 U. S. 606, that where stock was 
transferred in pledge, and the pledgee, for 
the purpose of protecting his contract, 
caused the stock to be put in his name on 
the books as pledgee, such a registry did 
not amount to a transfer to the pledgee 
as owner, and that he therefore was not 
liable, although the pledgeor might con- 
tinue to be so. When, therefore, it was 
decided, in the suit on the note, that the 
bank did not, by bidding in the stock at 
the auction sale for a nominal price, cease 
to be the pledgee, and that the stock re— 
mained the property of Curtis, how can it 
be said that the receiver, as respects that 
question, is in any better position? It may 
be said, indeed, that he was nota party to 
that suit, and is therefore not bound by 
the judgment; and it may be conceded 
that there might be cases where, by reason 
of fraud or collusion between the nominal 
shareholder and the real owner, the re- 
ceiver would not be precluded, but might 
maintain his suit independently. 

But, plainly, this is no such case. In- 
deed, the record of the ‘Texas suit was put 
in evidence by the receiver, the plaintiff 
in error, and there is no effort to impeach 
the good faith of the bank in bringing 
that suit or in tendering the stock, nor 
can any objection be made to the sound- 
ness of the conclusions reached by the 
court of civil appeals. 

This court has held in California Nat. 
Bank v. Kennedy, 167 U. S. 362, and 
First Nat. Bank v. Hawkins, 174 U. S. 
364, that it is not competent for national 
banking associations to invest any portion 
of their capital permanently in the stock 
of another corporation, and that they are 
not estopped from setting up such want of 
power against suits to enforce liability for 
assessments made by the comptroller of 
the currency. While not disposed, as at 
present advised, to push the principle of 
these cases so far as toexempt such banks 
from liability as other shareholders, where 
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they have accepted and hold stock of 
other corporations as collateral security 
for money advanced (a proposition which 
we withhold from decision), we think there 
is a presumption in such cases against any 
intention on the part of the lending bank 
to become an owner of the collateral 
shares. This was the view taken in the 
cases of Baker v. Old Nat. Bank, 86 Fed, 
Rep. 1006, and Frater v. Old Nat. Bank, 
42 C. C. A. 133, where it was held, after 
full consideration, that it is only in clear 
cases that a pledgee, on the ground of es- 
toppel, can be subjected to liability for 
an assessment on national bank stock, in- 
stead of the owner, upon whom the legal 
obligation rests; and that where stock 
stood upon the books of a bank in the 
name of a person as cashier of another na- 
tional bank, the designation suggested a 
qualified or representative holding, which 
put all persons on inquiry, and the bank 
of which the holder was cashier is not es- 
topped to show that it held the stock as 
collateral only—at least, in the absence of 
evidence that the insolvent bank or its 
creditors in fact acted in reliance on its 
supposed ownership. 

Exception was taken in the circuit court 
to a question allowed to be put to the 
cashier of the defendant bank, whether at 
the time of the sale of the collateral se- 
curity, and at the time of the nominal pur- 
chase for $20, it was the intention of the 
officers of the bank to take title adversely 
to the pledgeors. 

Whether it was competent to get at the 
intention of the bank officers in bidding 
in this stock at a nominal price, by exam- 
ining one of such officers, might not be 
clear, if this were a contest between 
pledgeor and pledgee. But that question 
was, as between them, closed by the re- 
cord in the Texas suit. 

In the present case, the question was 
an immaterial one, particularly as the case 
was not submitted to the jury, and as the 
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other undisputed facts of the case showed 
that,as matter of law, the Southern Na- 
tional Bank was not, in any proper sense, 
the real owner of the stock. We agree 
with the courts below in thinking that the 
pledgee was at liberty to waive the nom- 
inal title thus acquired and to notify the 
pledgeors, as it did, that it still held the 
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stock merely ascollateral. We think that 
it is clear that the transaction, as it is ad- 
mitted to have occurred, did not deceive 
or injure the insolvent bank or its credit- 
ors. 


The judgment of the circuit court of ap- 
peals is affirmed. 


CERTIFICATE OF DEPOSIT. 


Indorsement by Payee to Another— Delivery to Issuing Bank with 
Instructions to Deliver to Indorsee on Certain Con- 
dition—Depositor’s Right of Recall. 


McGorray v. Stockton Savings & Loan Society, Supreme Court of 
California, January 8, 1901. 


Where the payee of a certificate of de- 
posit indorsed it to another and delivered 
it to the issuing bank with instructions to 
deliver to the indorsee when the latter 
should deliver to the bank a certificate of 
redemption of certain land, 

Held, the indorsement did not vest title 
in the indorsee in the absence of his ac- 
ceptance, and where the indorsee made 
no claim to the deposit, and did not ten- 
der the bank the certificate of redemption, 
the payee had the right to recall the 
deposit from the bank, his agent, and 
payment of the money to him by the bank 
would discharge the latter from all liabil- 
ity. 


Commissioners’ decision. Department 
2. Appeal from superior court, San Joa- 
quin county; Edward I. Jones, Judge. 

Action by B. McGorray against the 
Stockton Sav. & Loan Society and another. 
From a judgment in favor of the defend- 
ant society and from an order denying a 
new trial, plaintiff appeals. Order re- 
versed. 


Cuipman, C, Plaintiff brings the ac- 
tion to recover from defendant bank $12, - 
778.05, alleged to have been deposited 
with the bank by plaintiff on September 


19, 1894, with instructions ‘‘to pay the 
same to Thomas Cunningham, sheriff of 
San Joaquin county, provided the said 
sheriff called for the same and left with 
the bank for plaintiff a certificate of re- 
demption of certain real property on or 
before the 15th day of November, 1894.” 
The complaint further alleges that “the 
said sheriff having failed to call for said 
money and leave for plaintiff with said bank 
said certificate of redemption, and the time 
for so doing having elapsed, the plaintiff 
demanded of said defendant bank * * 

the amount of money deposited with it as 
aforesaid,”’ which was refused, etc. This 
demand is alleged to have been made 
about November 15, 1894. Upon this 
complaint judgment was demanded against 
the defendant bank. The bill of excep- 
tions shows that on motion of defendant 
the court ordered plaintiff to bring in 
Cunningham as a party to the action, by 
proper amendment; that thereafter 
plaintiff filed an amended complaint, in 
the title of which he named Cunning- 
ham as defendant; that no allegation was 
made of or concerning Cunningham, or 
any interest asserted by him in the money 
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in controversy; that Cunningham ap- 
peared by general demurrer, and it was 
sustained by plaintiff's consent, and 
plaintiff’s counsel refusing to amend as to 
Cunningham, and plaintiff consenting, 
judgment on demurrer was given in favor 
of Cunningham, and he seems to have 
passed out of the case. The court found: 
That on September 19, 1894, plaintiff de- 
posited with the defendant bank $12,778, 
and at his request the bank issued to 
plaintiff a certificate of deposit as follows: 
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holds said certificate, and it has been dur- 
ing all said time, and is now, ready, able, 
and willing to deliver the same to Cun. 
ningham upon his delivering to it, for Mc- 
Gorray, a certificate of redemption of 
said land, and defendant has been able 
and willing at all said times to pay the 
money represented by said certificate to 
plaintiff upon the proper indorsement 
thereof. That plaintiff on several occa- 
sions inquired of defendant at its bank 
how he could obtain the money represent- 





NM. 61,575. 
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Certificate of Depot 13 


ONiacktan Savings and Loan Soctety, 


VYacton, Cat. eptember IG, 18G 4. 


@. MeGonay has defrosted tn this bank S$12,778- twelve thousand | 


seven hundied und seventy-cight dollais, hayalle ta himaclf ot cider an teluin 


of thes certificate fg hertly endorsed. 


SYS Littthale, Cthss't. Cashivr. 


This certificate doea not beat ctntercat. CVot aulszect le chech. 


That subsequent to the issuance and 
delivery of the certificate, McGorray in- 
dorsed it as follows: 

“Pay to Thomas Cunningham, sheriff 

of the county of San Joaquin. 

[Signed] B. McGorray.” 

That thereafter, and with said indorse- 
ment thereon so made by him, McGorray 
delivered said certificate to the bank, 
with instructions to hold the same subject 
to the order of Cunningham, sheriff as 
aforesaid, and to deliver the same to him 
and pay him said money “at any time 
when he (said Cunningham) should deliv- 
er to the defendant for plaintiff, a certifi- 
cate of redemption of certain lands situ- 
ated in the county of San Joaquin.” That 
defendant has ever since held and now 


ed by said certificate, and on each occa- 
sion was informed by defendant’s officers 
that such money would be paid on the in- 
dorsement of said certificate by said Cun- 
ningham. That in the month of May, 
1898, plaintiff demanded of defendant 
payment to him of said sum, and at the 
same time defendant, on said demand, of- 
fered to pay plaintiff said money upon 
the written order of said Cunningham, or 
upon the indorsement of said certificate by 
Cunningham. That such order or in- 
dorsement of said Cunningham was at no 
time obtained or made, and no demands 
other than as above were ever at any time 
made, by plaintiff, and no certificate of re- 
demption of said land has been delivered 
to defendant for plaintiff. As conclusion 
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of law, the court found that, by the in- 
dorsement of said certificate of deposit 
and delivery thereof to defendant, plain- 
tiff created and vested in Cunningham, 
sheriff of said county, an apparent inter- 
est in said certificate and the money rep- 
resented thereby; that defendant cannot 
safely pay said money, or any part there- 
of, without the order or indorsement of 
the certificate by Cunningham, and plain- 
tiff can take nothing by his action. Judg- 
ment went for defendant, from which,and 
from an order denying plaintiff’s motion 
for a new trial, plaintiff appeals. 

There is no evidence whatever that 
Cunningham at any time had any interest 
or claimed any interest in the money or 
certificate of deposit. He was not in 
privity with either the plaintiff or the 
bank. He had nothing todo with making 
the deposit. The indorsement of the cer- 
tificate to Cunningham did not in itself 
vperate to transfer any title to or interest 
in it, orin the money it represented, in 


the absence of any act of Cunningham by 


way of acceptance or confirmation. He 
was a stranger to the transaction and in 
ignorance of it, and it was only in the 
event that he did a certain thing that the 
certificate was to be delivered to him and 
he was to be entitled to the money. He 
never did this thing, and it is not pretend- 
ed that he was prevented from doing it 
by plaintiff, or that he ever offered or 
that he still desires to do it, When 
brought into court as defendant he made 
no claim to the property, and suffered the 
case to be tried without answer by him. 
Defendant asked that he be made a party 
to the action, and yet when brought in it 
took no steps to cause Cunningham to 
answer. The fact is that Cunningham 
made no claim to the property, so far as 
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the evidence discloses, and it was a mat- 
ter of indifference to plaintiff whether he 
became a defendant or not. Defendant 
asked in its answer that Cunningham be 
made a party, but it did not allege that 
he claimed any interest in the property, 
or that he ‘‘made demand * * * for 
such property” upon defendant, as re- 
quired by section 386, Code Civ. Proc. 
Cunningham was not put to his answer 
by either party, and, so far as we can see, 
the case stands as though Cunningham 
at no time had anything whatever to do 
do with the matter, and was wholly ignor- 
ant of what plaintiff had done. 

The question then is, could plaintiff re- 
call his deposit, and would the payment 
of the money to him by defendant dis- 
charge the latter from all liability? We 
think the answer must be in the affirma- 
tive. The bank became the agent of 
plaintiff to do a particular act (Civ. Code, 
secs. 2295, 2297), and the principal (plain- 
tiff) cou'd terminate the agency at any 
time before the act was performed and be- 
fore any rights of third persons had in- 
tervened. The agency was terminated by 
its revocation. Id. sec. 2356. The evi- 
dence was that the condition on which the 
particular act was to have been performed 
never happened, and that the only third 
person who by any possibility was con- 
cerned in the matter is not shown to have 
acquired any rights, or to have been in 
any way interested in the subject of the 
agency. Upon revocation of the agency 
by plaintiff the burden was on defendant 
to show that other claim was made upon 
the deposit, and in this defendant failed, 
and plaintiff was entitled to have the 
money paid to him. 

The order denying a new trial should 
be reversed. 





THE BANKING LAW JOURNAL 


CERTIFICATION OF RAISED DRAFT. 


Raised Draft — Certification and Payment—Negligence of Certifying Bank 
Where in Possession of Advice of True Amount of Draft Drawn. 


Continental Nat. Bank v. Tradesmens’ Nat. Bank, N. Y. Supreme Court, 
App. Div., 2d Dept., March 11, 1901. 


Where a bank, upon which a draft for 
$76 was drawn, received the regular let- 
ter of advice from the drawer, showing 
its number, date, amount, and name of 
payee, notwithstanding and overlooking 
which, when presented bearing a differ- 
ent date and amount raised to $7,660, it 
certified the draft as presented, and after- 
wards paid the same, 

Held: While ordinarily the contract 
of certification extends only to the genu- 
ineness of signature and sufficiency of 
amount on deposit, yet where the certi- 
fying bank possesses information that 
the amount of the check is a forgery, it 
will not be permitted to recover the money 
paid on the certified check (under the 
rule permitting a recovery of money paid 
under mistake of fact) from the one to 
whom it has been paid, where the latter 
must in such case sustain the entire loss 
because he, in turn, has parted in good 
faith with the money on the credit of, and 
in reliance upon, such mistake. 


Appeal by the plaintiff, the Continental 
National Bank of New York, from a judg- 
ment of the supreme court, entered in the 
office of the clerk of the county of New 
York, on the 19th day of May, 1899, upon 
the verdict of a jury, and also from an 
order entered in said clerk’s office on the 
29th day of March, 1899, denying the 
plaintiff's motion for a new trial made 
upon the minutes. 


George W. Wickersham, for the appel- 
lant. 


Charles E. Rushmore, for the _ re- 
spondent. 


HIRSCHBERG, J. The disposition of 
this appeal would involve no difficulty but 
for one remark of the learned trial justice 
to the jury. On a previous trial a verdict 
was rendered ia favor of the plaintiff by 
direction of the court. The appellate di- 
vision in the first department reversed 
the judgment entered on that verdict, and 
the luminous and elaborate opinion then 
written settled the law of the case so that 
on a new trial it was only necessary toas- 
certain from the jury whether the plain- 
tiff was negligent in paying and retaining 
the draft on June 14th, and whether the 
defendant paid its fraudulent depositor in 
reliance thereon (Continental Bank v. 
Tradesmen’s Bank, 36 App. Div, 112). 

The defendant’s liability to refund the 
money in this action so far as affected by 
the previous certification of the raised 
draft by the plaintiff on June 13th, re- 
garded as an act of negligence in and by 
itself, was not considered by the court at 
all. Mr. Justice Ingraham said (p. 114) 
“The question as to the right of the 
plaintiff to recover back this money, may 
be viewed in two aspects: First, with 
reference to its liability on the certifi- 
cation of the draft on June 13th, and, 
second, as to the right to recover the 
amount paid to the defendant, such pay- 
ment having been made on June 14th and 
in the regular course of business. In the 
view we have taken of this second aspect 
of the question, it is unnecessary to dis- 
cuss the obligation of the plaintiff to the 
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defendant, the holder of the draft, in con- 
sequence of the certification on June 
13th.” 

On the second trial, nevertheless, the 
learned trial justice said tothe jury: “The 
question seems to me to be narrowed 
down to a single one, and that is, whether 
the Continental National Bank, at the 
time that they certified the draft of the 
Philadelphia bank drawn upon it, were 
guilty of culpable negligence in doing so. 
That appears to be about the question in- 
volved in this case. And thatis, as I under- 
stand, the question as stated by Mr. Jus— 
tice Ingraham in his opinion in this case 
on appeal.” The defendant excepted spe- 
cifically to this portion of the charge, but 
it was not withdrawn or modified in any 
way, nor was the jury instructed that the 
plaintiff's negligence in certifying the 
draft could only operate to defeat a re- 
covery when taken in connection with the 
subsequent negligence charged, viz. : that 
of paying the draft when finally present- 
ed. The court did indeed correctly 
charge the jury on the question of the 
culpable negligence of the plaintiff in re- 
ceiving the draft on June 14th, retaining 
and paying it without examination and 
verification, notwithstanding it had in its 
possession ample proof of the fraud, and 
on the question of the payment by the de- 
fendant to its depositor, relying upon 
such acceptance and payment by the 
plaintiff. The evidence is sufficient to 
sustain a finding of the jury in the de- 
fendant’s favor upon these questions, but 
inasmuch as a finding of the jury adverse 
to the defendant on these questions would 
under the charge be still consistent with 
a finding in its favor on the question of 
the original certification, and the verdict 
may accordingly have been based solely 
thereon, the question of law not consid- 
ered on the former appeal must be deter- 
mined now. 


It is unnecessary to recapitulate the 
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facts. They are set forth in detail in the 
opinion in the first department. The 
drawer of the draft was the Philadelphia 
National Bank, one of the plaintiff’s de- 
positors, accustomed to draw almost 
daily, and invariably notifying the plain— 
tiff of the fact. ‘The notifications were in 
the form of daily letters of advice, con- 
taining a list of the drafts with serial num- 
ber, date, amount and name of payee. 
The one in question was drawn and dated 
June 7th, 1894, payable to Henry F. 
Thompson, in the sum of $76, and borethe 
serial number 2269. Written information 
of the fact was at once sent by mail to the 
plaintiff and received by it. On June 13th 
the draft, having meanwhile been raised 
to $7,660, and its date changed to June 
12th, 1894, was presented to the plaintiff 
for certification and promptly certified. 
The written information of the fact of the 
fraud deducible from the advices re- 
ceived from Philadelphia between and in- 
cluding June 7th and 13th was on the 
bookkeeper’s desk at the time but was un- 
examined and disregarded. The draft 
was deposited by Thompson with the de- 
fendant, and after passing through the 
clearing house and being accepted and 
paid by the plaintiff, was drawn against 
by Thompson with the exception of a 
small balance still remaining in defend- 
ant’s hands. The action is brought to 
recover the difference between the amount 
of the draft as raised and as originally 
drawn, as money had and received by the 
defendant from the plaintiff by mistake. 
While the precise question does not ap- 
pear to have been decided, in this state 
the court of appeals has come so close to 
it in the final decision in Clews v. Bank 
of New York N.B. A. (114 N. Y. 70) that 
in view of the manifest injustice of any 
other result, I have no hesitation in ap- 
plying it to the support of this judgment. 
There a draft for $254.50 was certified by 
the bank on which it was drawn, and was 
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thereafter raised to $2,540, and the date 
altered. Clews before receiving it as 
good, sent a messenger to the bank 
to inquire whether the certification 
was good. The bank had of* course 
knowledge of the date and amount of 
the original draft in its certification book 
and had also received a letter notifying 
it that the draft had been lost and to 
stop payment. Without making recourse 
to this information, the teller replied 
“Yes,” to the inquiry, and Clews having 
thereupon taken the draft in payment for 
bonds sold, was permitted to recover 
from the bank, not upon the certification, 
but for actionable negligence. I can see 
no difference in principle between that 
case and the case of a draft presented to 
the bank after it has been raised and then 
certified by the bank with full knowledge 
or the means of knowledge of the 
fraud. Had Clews received the raised 
draft uncertified, and had he then sent it 
to the bank for certification before ac- 
cepting it, its certification by the bank 
without examination would have presented 
the conditions existing in the case at bar; 
but it would be impossible to say that 
such deliberate certification without veri- 
fying the integrity of the draft, would be 
any less an act of culpable negligence or 
less calculated to betray the holder to his 
loss, than would be the utterance of a 
hurried “Yes” in response to an inquiry 
at the window. And the negligence of 
the plaintiff in originally certifying the 
draft in question on June 13th with the 
correspondence before it which would 
have disclosed the fraud, is certainly not 
in any degree less culpable than the rec- 
ognition and payment of it on the follow- 
ing day,. when the act may be assumed to 
have been in reliance on the fact that it 
bore the unquestionably genuine certifi- 
cation cf the bank’s own officer. 

On any other theory the consequences 
of plaintiff's negligence will be visited 


LAW JOURNAL 


upon the defendant, a_ party 
innocent and free from blame. The 
defendant asserts that it did not act- 
ually part with its money until after the 
plaintiff had ratified its original certifica- 
tion by subsequent recognition and pay- 
ment of the draft, and if, therefore, the 


wholiy 


‘act of certification be regarded merely as 


a ‘‘mistake,” it was one which resulted in 
loss to an innocent holder before its dis- 
covery. “The object of certifying a 
check,” said Mr. Justice Swayne in Mer. 
chants Bank v. State Bank, (10 Wall. U. 
S. 648), ‘‘as regards both parties, is toen- 
able the holder to use it as money. The 
transferee takes it with the same readi- 
ness and sense of security that he would 
take the notes of the bank. It is available 
also, to him, for all the purposes of 
money.” When an_ innocent holder 
parts with value on the faith of such a 
certification, the situation arises which 
was suggested by Judge Rapallo in Nat. 
Bank of Commerce v. Nat’! Mechan. Bkg. 
Ass’n (55 N. Y., 211-216): ‘‘If the de- 
fendant had shown that it had suffered 
loss in consequence of the mistake com- 
mitted by the plaintiff, as for instance, if 
in consequence of the recognition by the 
plaintiff of the check in question, the de- 
fendant had paid out money to its fraudu- 
lent depositor, then, clearly, to the extent 
of the loss thus sustained, the plaintiff 
should be responsible.” In that case the 
check was altered after its certification. 
In Louisiana Nat. Bank v. Citizens’ Bank 
of Louisiana (28 La. An. 189), it was held 
that a bank certifying a raised check with- 
out knowledge of the forgery was primar- 
ily liable to any innocent holder for value 
on the principle that he whose act has 
caused a loss-should bear the loss. 

It is conceded that the contract of cer- 
tification extends only to the genuineness 
of the signature and the amount and 
availability of the fund upon which it is 
drawn. The reason underlying this lim- 
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itation is that the certifying bank has su- 
perior if not exclusive information in 
these respects, while as to the body of the 
instrument others have equal facilities for 
judging. But where the bank does pos-— 
sess information that the body is a for- 
gery, the reason for the rule ceases, and 
itis difficult to see why the bank should 
be protected against the consequences of 
its own negligence in setting the fraudu- 
lent draft in circulation. “The ordinary 
rules limiting the warrant of a certification 
to signature and funds only apply when the 
bank has no knowledge of the history of 
the instrument, and of the factsconnected 
with the drawing, delivery, endorsement,” 
&c.(Morse on Banks and Banking, 3d Ed. 
vol. 1, sec. 414.) In The Kingston Bank 
v. Eltinge (40 N. Y. 391), the plaintiff's 
means of ascertaining the truth were not 
exclusive. ‘‘It cannot be denied,” said 
the court (page 395) “that either party 
might have made inquiry, and would prob- 
ably have learned the actual facts. * * 


This course, however, was open to either 
party, and there is no more negligence in 
failing to obtain the knowledge by one 


party than the other. The defendants 
were equally bound with the plaintiffs to 
possess the knowledge, and if the want of 
it isa ground of complaint, are equally 
censurable with the plaintiffs for not pos- 
sessing it.” In Mayer v. Mayor, (63 N. 
Y. 455), it was held that the general rule 
that money paid under a mistake of a 
material fact may be recovered back, al- 
though there was negligence on the part 
of the person making the payment, is sub- 
ject to the qualification that the payment 
cannot. be recalled when the position of 
the party receiving it has been changed in 
consequence of the payment, and it would 
be inequitable to allow a recovery. The 
person making the payment must, in that 
case, bear the loss occasioned by his own 
negligence. To the like effect is Nat’l 
Park Bank v. Steele & Johnson Mfg, Co. 
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(58 Hun, 81) cited by appellant. There 
a promissory note payable to defendant’s 
order for goods sold, was certified by the 
plaintiff and thereafter transferred to the 
Tradesmen’s National Bank and by it 
credited to the payee. The next day the 
note was paid through the clearing house, 
the proceeds received by the Tradesmen’s 
National Bank and by it paid over to the 
defendant. The certification was made 
by the assistant teller of the bank without 
authority and the amount was in excess of 
the maker’s account, and the court held 
that while the certification was a careless 
act, that circumstance was not sufficient to 
prevent a recovery from the defendant, 
inasmuch as it had not changed its con- 
dition in any respect by reason of the cer- 
tification of the note and the payment of 
the money upon it. The court said in ref- 
erence to the Tradesmen’s National Bank 
that ‘‘as it had paid over the money to the 
defendant, its agency in the transaction 
had ceased and it was not liable to refund 
the money to the plaintiff.””. I think the 
facts bring the case now under considera- 
tion fairly within the exceptions to the 
rule permitting a recovery of money paid 
under a mistake of fact. Where a party 
pays money by reason of a mistake arising 
solely from a negligent failure to avail 
himself of special knowledge at his com- 
mand, he ought not to be permitted to re- 
cover it from the one to whom it has 
been paid where the latter must in such 
case sustain the entire loss because he in 


turn has parted-in good faith with the 
money on the credit of, and in reliance 
upon, such mistake. 

In the view taken it becomes unneces- 
sary to consider the exceptions bearing 
upon that portion of the charge relating 
to the rules of the clearing house and the 
negligence predicated on the transactions 
of June 14th. They have been examined, 
however, and nothing is found affecting 
the validity of the proceedings. 

The judgment and order should be af- 
firmed. 
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FORGED BILL OF LADING. 


Draft with Forged Bill of Lading—Acceptance and Payment to 
Bank—Drawee’s Right of Recovery. 


Grotian et al. v. Guaranty Trust Company, U. S. Circuit Court 


S. D. New York, 


The drawer of a draft, forged a bill of 
lading and assigned same to a trust com- 
pany. The drawee accepted the draft 
“against indorsed bill of lading and insur- 
ance,” and afterwards paid the draft to 
the trust company. Upon learning that 
the bill of lading was forged, the drawee 
sued the trust company to recover the 
money paid. Held: While ordinarily a 
bill of lading is kept collateral to a draft 
and not brought into its terms, nor into 
the terms of the acceptance, here the 
acceptance was not absolute, but qualified, 
making the bill of lading a part of its 
terms, and creating no liability without a 
genuine bill of lading. As by the terms 
of the acceptance the trust company could 
not have recovered thereon from the ac- 
ceptor, and as the money was paid under 
a mutual mistake of fact, it does not be- 
long to the trust company, which must 
refund. 


Wueeter, D. J. According to the 
complaint, John Glen of New York made 
a draft on the plaintiffs of Hull, England, 
for £1,518 8s. 7d. sterling, payable sixty 
days after sight, to his order, in London, 
to be charged “to the account of 8,417.50 
Bush. Flaxseed,” which was accompanied 
by a forged bill of lading of the flaxseed 
per steamship Buffalo from New York to 
Hull and a certificate of insurance for 
$8,500. Glen indorsed the draft and as- 
signed the bill of lading, with the insur- 
ance, tothe defendant, and upon presenta- 
tion, the plaintiffs accepted thus: 


Hull, 21st Nov. 1898. 
Accepted, payable at Lloyd’s Bank, 
Ltd., London, against indorsed bills of 
lading for 8417 bushels flaxseed per Buff- 


December 1900. 


alo ss., at New York, and certificate of 
insurance $8,500. Due 22d Jan. 1899. 
Fred. B. Grotian & Co. 

Before the arrival of the Buffalo, in 
order to get the bill of lading to obtain 
the flaxseed with, the plaintiffs paid the 
defendant $7,319.29, and took up the draft, 
which they demanded back from the de- 
fendant on learning, after the arrival of 
the Buffalo, that the bill of lading was a 
forgery, and that there was no flaxseed to 
be drawn against. 

This suit is brought to recover that 
sum of money as paid by mistake and had 
and received to the use of the plaintiffs. 

The title to property covered by bill of 
lading accompanying a draft, goes with 
the bill, but as security merely, while the 
bill is kept collateral to the draft, and not 
brought into its terms, nor into the t2rms 
cf the acceptance. Tilden v. Minor, 45 Vt. 
196; Goetz v. Bank, 119 U.S. 551. Here 
the property covered by the bill of lading 
was mentioned in the draft and in the ac- 
ceptance, and affected their meaning. The 
draft was to be charged to the account of 
the flaxseed. ‘The acceptance was not 
absolute, but was against the flaxseed and 
insurance. As the acceptance was quali- 
fied by being against the bill of lading, 
the flaxseed and the insurance, there 
would be no liability upon it without any 
of them. The forged bill of lading was 
as nothing. There was no flaxseed and 
consequently no insurance of any. ‘The 
acceptance raised a new contract, by the 
terms of which the defendant could not 
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have recovered upon it of the plaintiffs. 
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money to defendant without liability. It 


Under a mutual mistake of fact according did not and does not appear to belong to 


to the complaint, the plaintiffs paid the 


the defendant. Demurrer overruled. 


FORGED CHECK. 


Forgery of Depositor’s Signature—Payment of Check by Bank— 
Reeovery of Payment Denied. 


A drawee bank, which pays to another 
bank a check payable to bearer upon 
which its depositor’s signature has been 
forged, cannot recover back the money 
paid; and the fact that the receiving bank 
has paid only part of the check to the 
forger, does not entitle the drawee to re- 
cover the balance from the bank to whom 
paid. 


Report from superior court, Suffolk 
county; Henry K. Braley, Judge. 

Action by the Dedham National Bank 
against the Everett National Bank. From 
a judgment for defendant, plaintiff brings 
exceptions. Judgment affirmed. 


Hoimes, C. J. This is an action to re- 
cover the arnount of two forged checks on 
the plaintiff bank paid by it to the defend- 
ant. Both checks were drawn payable to 
cash, and were without indorsement. 
Both were presented for deposit to the ac- 
count of Fenno, a depositor in the de- 
fendant bank, by the depositor’s clerk, 
who is found to have been the forger, the 
first on July 31st, the second on Septem- 
ber 4, 1897. At the time of depositing 
the first, which was for $150, the clerk 
asked for and received $50 cash for Fen- 
no, as he said, and on depositing the 
second, which was for $200, he got $100 
in the same way. ‘The residue of the two 
checks was credited by the defendant to 
Fenno on his account. Fenno afterwards 
overdrew his account, but subsequently 


Dedham National Bank y. Everett National Bank, Supreme Judicial 
Court of Massachusetts, Suffolk, January 4, 1901. 


made the overdraft good, and his deposit 
has exceeded the amount of the credit on 
these checks since the defendant was no- 
tified of the forgery. Both checks were 
paid by the plaintiff through the clearing 
house, and it is found that, if the plaintiff’s 
servant who paid them had compared 
the signatures on the checks with a genu- 
ine signature of the supposed maker which 
it had on file, he would have discovered 
the forgery. Owing to an examination of 
Fenno’s deposit, the defendant was led to 
inquire by telephone, shortly after the 
second check was paid, whether the sig— 
natures were genuine, and was answered 
that they were all right. The plaintiff 
did not demand repayment until February 
25, 1898. The judge found and ordered 
judgment for the defendant. The plain- 
tiff asked rulings in favor of its right to 
recover either the whole amount, or all 
but the sums actually paid out to the 
clerk, and the case is here on exceptions 
to the refusal to give them. 

The plaintiff's argument is directed to 
proving that we should not adopt the rule 
laid down in Price v. Neal, 3 Burrows, 
1354, according to which a drawee paying 
a forged draft or check to a bona fide pur- 
chaser cannot recover back the money 
paid. We are aware that this rule has 
been questioned by some text writers. But 
it is of such universal, or nearly universal, 
acceptance, that we shall go into no ex- 
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tended discussion. Gloucester Bank v. 
Salem Bank, 17 Mass. 42, 43; Bank v. 
Bangs, 106 Mass. 441, 444; Welch v. 
Goodwin, 123 Mass. 71, 77; First Nat. 
Bank of Danvers v. First Nat. Bank of 
Salem, 151 Mass. 280, 283; Bank of 
United States v. Bank of Georgia, 10 
Wheat. 333, 348, 6 L. Ed. 334; 2 Daniel, 
Neg. Inst. (3d Ed.) secs. 1359-1361. 

Probably the rule was adopted from an 
impression of convenience rather than for 
any more academic reason; or perhaps we 
may say that Lord Mansfield took the 
case out of the doctrine as to payments 
under a mistake of fact, by the assump- 
tion that a holder who simply presents ne- 
gotiable paper for payment makes no 
representation as to the signature, and 
that the drawee pays at his peril. See 
Wilkinson v. Johnson, 3 Barn. & C. 428, 
436; Bernheimer v. Marshall, 2 Minn. 78, 
84 (Gil. 61); Bank of St. Albans v, Farm- 
ers’ & Mechanics’ Bank, 10 Vt. 141, 145, 
146; Ellis v. Trust Co., 4 Ohio St. 628, 
662. ; 

The ground of recovery for a payment 
under a mistake of fact is that the 
existence of the fact supposed was the 
conventional basis or tacit condition of 
the transaction. ‘If parties are so far at 
arm’s length that each takes the risk of 
what he does. of course one of them can- 
not recover money paid because he finds 
that he has made a mistake. We believe 
that now, at least, especially in the case 
of a bank, it is a matter of general under- 
standing that, when the holder of a check 
in no way contributes to the deception, 
the bank does take the risk of paying, so 
far as the signature is concerned. But, if 
this is so, mistake disappears as a ground 
for recovery, and there is no other. Itis 
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vain to point out that in other cases more 
or less analogous there is an implied rep- 
resentation, e.g. Railroad Co. v. Richard- 
son, 135 Mass. 473. The grounds for 
difference in understanding may be very 
nice, but even if the decisions had origin- 
ated the difference without adequate 
ground, when once it exists, its existence 
is a sufficient reason for continuing to de- 
cide in accordance with it. 

The plaintiff attempts to make out that 
the defendant led the plaintiff to make the 
payment by requiring no indorsement of 
the checks, on the ground that its officer 
was led by that fact to suppose that they 
were cashed for the man who appeared 
to have been their maker. The attempt 
to prove a custom that would justify such 
an inference failed, and the judge may 
not have believed even that the officer was 
influenced in his conduct by the absence 
of an indorsement. But, if he was, the 
evidence did not show any duty on the 
part of the defendant to anticipate sucha 
result. 

The indorsement of the check by the 
defendant was not an indorsement by the 
payee. It was not an indorsement for 
purposes of transfer, and contained no 
representations beyond what would have 
been imported by a presentment in per- 
son. Bank v. Bangs, 106 Mass. 441, 444. 

In view of the ground on which we put 
the case, it does not seem to be necessary 
to consider further objections to the 
plaintiff's recovery, or to examine more 
precisely the position of the defendant as 
a purchaser for value. Fox v. Bank, 30 
Kan. 441; Bank v. Hartshorne, 3 Abb. 
Dec. 173. 


Judgment affirmed. 
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NOTES OF CASES. 


In Indiana a man who takes a check 
from another which turns out to have 
been given by the drawer for a gambling 
debt, cannot make the drawer pay it, al- 
though full value has been given to the 
payee therefor, and the purchaser is in- 
nocent as toits origin. The check is void 
so far as the drawer 1s concerned, by force 
of the Indiana statute (sec. 4950 Rev. St. 
1897) which provides that “all notes, bills, 
bonds, conveyances, contracts, mortgages 
or other securities made hereafter, where 
the whole or any part of the consideration 
thereof shall be for money or other valu- 
able thing won on the result of any wager 
or for paying any money lent at the time 
of such wager for the purpose of being 
wagered, shall be void.”’ A ruling tothis 
effect is made by the appellate court of In- 
diana in irvin v. Marquett (January 4, 
1901). But the hoider can come back on 
the indorser, for it is the law that in a 
suit by a bona fide holder against the in- 
dorser the latter cannot defend on the 
ground that the original contract was 
based on a gaming consideration, for the 
reason that the indorsement is a separate 
and independent contract, and the indor- 
ser, by his indorsement, warrants the val- 
idity of the original contract. 

We suppose it would result from this 
that if the bank on which such a check 
was drawn, paid it, it could not charge 
the void check against the drawer's ac- 
count, but would be left to its recourse 
upon the payee or other indorsers. But 
if the check was payable to bearer, there 
would be no indorser for the paying bank 
to look to, and if it could not make the 
drawer, its depositor, stand for the check, 
the loss would be the bank’s. The case 


teaches the desirability of banks elimina- 
ting from their list of depositors all who 
are addicted to gambling, professionally 
or otherwise. Gamblers checks given for 
losses are ‘‘N. G.” in character, deceptive 
in appearance, and injurious in effect. 


In National Bank of South Reading v. 
Sawyer, the Supreme Court of Massachu- 
setts (Jan. 4, 1901), discuss the effect of 


' the Bankruptcy Act upon the liability of 


an indorser, where the holder of a note 
does not prove it against the estate of the 
maker in bankruptcy, and the maker ob- 
tains a discharge. The court reaches the 
conclusion that the holder has no such ac- 
tive duty, either to prove the note, or of 
his own motion, to tender it to the indor- 
ser, to enable the latter to make proof, as 
to make such an omission on the part of 
the holder a release of the indorser. The 
court expresses no opinion on the point 
whether, if the indorser requests the hold- 
er to prove the note, tendering the ex- 
penses of such proof with proper indemn- 
ity, or if the indorser himself attempts to 
prove his own claim, requesting the hold- 
er, under proper indemnity, to allow the 
filing of the nute in support of such proof, 
and the holder refuses, the indorser would 
be released. 

The question of the liability of savings 
banks in Maryland to municipal taxation 
upon their securities when they already 
pay an annual tax to the state upon their 
total deposits in which such securities are 
invested, is passed upon by the court of 
appeals of Maryland (December 1900) in 
Mayor v. Westminster Savings Bank. The 
City of Westminster, Maryland, taxed the 
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Westminster Savings Bank upon its real 
estate and also upon its securities, con— 
sisting of stocks, bonds, bills receivable, 
and judgments in its favor. The bank 
having paid the tax of } of 1 per cent. on 
the total amount of its deposits, and the 
municipal tax on its real estate, refused 
to pay that levied upon its securities. Its 
refusal is sustained by the court. The 
statute imposing the deposit tax declares 
that “no other tax shall be laid on such 
bank institution or corporation in respect 
to such deposits,” but provides that its 
real estate shall be liable to assessment 
and taxation. Ever since 1847 the state 
of Maryland has pursued the uniform pol- 
icy of accepting the total amount of inter- 
est-bearing deposits held by savings banks 
as the true measure of the value of the 
property, exclusive of real estate, on 
which it has required those institutions to 
pay taxes. The court holds that to per— 
mit the city to collect from the bank the 
tax on the securities, in which its depos- 
its are invested, would be a violation of 
the provision that no other tax shall be 
laid on savings banks “in respect to such 
deposits.” 


In Maryland, an 8 per cent. tax is im- 
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posed upon the gross amount of interest 
payable upon mortgages on land (Sec, 
146a, Act of 1896, c. 120) and the statute 
providing this tax has heretofore been 
held valid by the court of Appeals of 
Maryland in respect to mortgagees resid- 
ing in the state. But the National State 
Bank of Camden, N. J., a nonresident 
mortgagee of certain lands in Maryland, 
upon whom this tax was imposed, has 
questioned its validity, so far as it is appli- 
cable to nonresident mortgagees, and the 
case has recently come before the court of 
appeals of Maryland (Allen v. National 
State Bank of Camden; January 23, 1901) 
for decision. The bank contended that 
the interest of the mortgagee is in the 
nature of a chose in action, and that ac- 
cording to the well-settled rule in Mary- 
land and elsewhere, such property must be 
assessed and taxed tothe owner where he 
has his domicile. But the court holds 
that, whether the interest of the mort- 
gagee be regarded as a mere chose in 
action or lien, or an interest and estate in 
the mortgaged land, it is taxable in the 
state where the land is located. The val- 
idity of the mortgage-interest tax lawand 
its application to the property of non- 
resident mortgagees of Maryland lands 
is, therefore, affirmed. 


War Revenue Official Decisions. 


LEGACY TAX, 

Legacies for uses of religious, literary» 
charitable or educational character ex- 
empt from tax.—The act taxing lega- 
cies does not apply to an estate where 
testator died before June 13, 1898. 


TREASURY DEPARTMENT, 
Office of 
CoMMISSIONER OF INTERNAL REVENUE, 


WasuinctTon, D. C., March 15, 1901. 


To collectors of internal revenue: 


Section 10 of the act of March 2, 1901, 
amending section 29 of the war revenue 
act relating to the tax on legacies and dis- 
tributive shares of personal property, 
provides as follows: 


That nothing in this section shall be 
construed to apply to bequests or legacies 
for the uses of a religious, literary, charl- 
table, or educational character, or for the 
encouragement of art, or to legacies or 
bequests to societies for the prevention of 
cruelty to children, including all bequests 














and legacies of such character on which 
the tax imposed had not been paid or col- 
lected on the first day of March, nineteen 
hundred and one. 


And it further provides— 


That the provisions of this act and of 
the act hereby amended shall not be held 
to apply to any estate where the testator 
or intestate died before June thirteenth 
eighteen hundred and ninety-eight. 


If you have any taxes assessed upon 
your lists which are not collectible under 
the above provisions, please make claims 
for the abatement thereof, and inform the 
parties against whom such assessments 
have been made of said provisions of law 
now in effect. If in any case taxes of this 
character have been paid since the appro- 
val of the act, claims for refunding will 
be considered. The act is not retroactive, 
and no taxes legally collected prior to the 
passage of the act can be refunded. 

J. W. YERKEs, Com’r. 


SALES OF WAREHOUSE CERTIFICATES, 


Where conditional warehouse certificates 
are sold and fully paid for, the purchas- 
er thereby obtains all rights that he 
could by purchase of unconditional cer- 
tificates for whisky in bond, and the 
vendor is required to pay special tax as 
a wholesale liquor dealer. 

Office of Com’r, etc., March 16, 1901. 

Sir: Your letter of the 7th instant has 
been received, referring to treasury de- 
cision 18940, relating to sales of ‘‘condi- 
tional” warehouse receipts for whisky in 
bond, and holding that these sales do not 
involve the vendor in special-tax liability 
as a wholesale liquor dealer. 

This office coincides with you in the 
view which you express, that “where these 
conditional warehouse receipts are sold 
and are fully paid for, even within sixty 
days of the time the sale is made, and be- 
fore any spirits are withdrawn,” this“gives 
the purchaser all the rights and privileges 
that he could have by the holding of an 
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unconditional warehouse receipt for 
whisky in bond.” 

Where such a state of facts is present- 
ed the vendor is to be regarded as having 
involved himself in special-tax liability as 
a wholesale liquor dealer. 


Respectfully, 
J. W. Yerkes, Comm’r. 


Mr. J. B. McCoy, Revenue Agent, St 
Louis, Mo. 


BONDS OF NOTARIES. 


The United States Circuit Court of Ap- 
peals, 6th circuit, has rendered a decision 
(March 5, 1901) in the case of Bettmann, 
Collector v. Warwick, to the effect that a 
notary public in Ohio is not obliged to 
pay the 50-cent stamp tax upon the bond 
which he is required by law to give for 
the faithful performance of the duties of 
his office. The tax involved was imposed 
by virtue of the provision in schedule A 
which imposes a stamp tax of 50 cents on 
bonds of indemnity “and all other bonds 
of any description” and was paid under 
protest. This provision, except as to 
bonds of indemnity, has been repealed by 
the act of March 2, 1901, taking effect 
July 1st, so the decision is of little im- 
portance for future guidance; but we 
make this note of it as matter of interest 
in connection with any pending question 
as to the subjection of notary’s bonds to 
the tax. The war revenue act provides 
‘that it is the intent to exempt from the 
stamp taxes imposed by this act, such 
state, county, town or other municipal 
corporations in the exercise only of func- 
tions strictly belonging to them in their 
ordinary governmental, taxing or munici- 
pal capacity; and the court holds that 
this exempts the bond of a notary, as well 
as of any other state officer, made asa 
condition to the exercise of his duty, as 


the notary is an officer of the state en 
gaged in the administration of the lav 
and exercising most important public func 
tions by authority of the state. 
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LOCAL CHECK PROBLEM. 


R. Batt. 


Charles 


This subject of collection charges is not 
only a hackneyed one at the present time 
but is a very disagreeable one as between 
the banks and their customers, and they 
are both to blame for it; the customer 
first and the bank next, and I think I can 
make it clear to you that this statement is 
true. 

Those of you who were in business 
long ago remember the old methods, one 
of which was that the merchants paid in 
full, and to that end when they paid their 
bills for merchandise bought in Boston or 
New York, they went to their bank in 
their own place, bought a check for the 
full amount and so settled the debt. Now 
it is different. Every man in the country 
draws his check on his own little bank 
where he is located, and sends it to the 
city merchant to pay his bill. This state 
of affairs grew out of the competition for 
business between the merchants them- 
selves, and they paid the city banks in the 
old times for the cost of collecting the 
checks, charging it as an expense of doing 
their business. So they were the first 
offenders. 


Next came the competition between 
the banks which finally resulted in trans 
ferring the charge for collection upon 
themselves, so that up to a short time ago 
the city banks were paying the expenses 
of the country merchants all over the 
United States. This was iniquitous, and 
the Boston banks have moved forward in 
their attempt to effect a remedy, and have 
brought the country customer and the 
country bank face to face to settle their 
differences, without annoying the city 
merchant. It is a clear case of evolution. 

In old times the country customer went 
to his own bank and bought a check on 
Boston or New York, and, if he ought to 
pay for it, did so. If his account was 


valuable enough for his bank to do it for 
nothing, it was done. Next he sent his 
own check and the city merchant paid the 
cost. Next the city bank took it off the 
merchant’s shoulders, and now the city 
bank has thrown it where it belongs, 
upon the shoulders of the country bank, 
which should make every customer's 
check good who is worth having, and get 
rid of, or charge, the others who are not, 

It is another application of the old 
Suffolk Bank system of redemption when 
every New England bank bill stood onan 
equality, being absolutely good every- 
where. This New England system of re- 
demption of checks is an application of 
the Suffolk Bank system of redemption of 
bills, and can be as easily applied all over 
the country as it is here, by means of dif- 
ferent groupings, and only needs to be 
tried to succeed, and here is where the 
merchant becomes a factor in the case. 
If every merchant in the country were to 
demand of his bank that his checks be 
paid in full, with the condition of trans- 
ferring his account to another bank if 
they were not, the problem would be 
solved in a day. We have a bank cur- 
rency which is good for its face in every 
part of the country, even though it is 
issued by an institution in Maine or 
Texas, or Washington or Florida, because 
it has a place of redemption at par. If 
all the merchants see fit to demand of 
their banks the redemption of their checks 
in full, whether presented at their counter, 
by mail, or by hand, the demand will be 
acceded to, and we shall have a currency 
of mercantile checks which will also be 
good at any point in the country. For a 
long time past the great cities in the coun- 
try have been paying the whole country 
expenses, and it is not right. The mer- 
chants of the country have the power in 
their own hands to rectify the evil. 
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FRANCHISE TAXATION. 


FRANCHISE TAXATION OF SAVINGS BANKS, INSURANCE COM. 
PANIES AND TRUST COMPANIES. 


Below we give the full text of the re- 
cent acts passed by the New York Legis- 
lature, amending the tax law in relation 


Subject. 
Savings banks, 
Insurance corporations, 
.. Trust companies, 


The amendments consist of additions 
to, or changes of, sections 187, 189, 194 
and 202 of the Tax Law, which is chapter 
24 of the General Laws. 

Section 187, as it stood before these 
amendments, provided a franchise tax 
upon insurance corporations as follows: 


‘Every insurance or surety corporation 
doing business in this state, except a fire, 
marine or casualty insurance corporation 
of another state, shall annually pay a tax 
into the treasury of the state for the privi- 
lege of exercising its corporate franchises 
in this state, at the rate of five-tenths of 
one per centum upon the gross amount 
of premiums received for business done 
in this state by such company or associa- 
tion, person or partnership, whether such 
premiums were in the form of money, 
notes, credits or any other substitute for 
money. Life insurance corporations and 
purely mutual benefit associations, whose 
funds for the benefit of members, their 
families or heirs, are made up entirely of 
contributions of their members and the 
accumulated interest thereon, shall be ex- 
empt from the tax fixed by this section. 
The term ‘insurance corporation’ as used 
in this article shall include all persons and 
partnerships doing an insurance business 
in this state.” 


Chapter 118 amends this section by en- 
acting a new section, 187, to take its place. 
The new section provides an annual fran- 
chise tax, equal to one per centum of the 
gross amount of premiums, upon the 


to the taxation of savings banks, insur- 
ance corporations and trust companies, 
They are: 


Became a Law. 
March 16, rgot, 
March 16, 1901, 
March 21, 1gor, 


Take Effect. 


Immediately. 
Oct. 1, 1901. 
Immediately. 


various insurance corporations mentioned 
therein. 

Chapter 132 amends the Tax Law by 
inserting a new section, to be section 
187-a, providing an annual franchise tax 
on trust companies therein specified, 
equal to one per centum on the amount 
of capital stock, surplus and undivided 
profits. 

Chapter 117 amends the Tax Law by in- 
serting a new section, to be section 187-b, 
providing an annual tax upon savings 
banks, equal to one per centum on the 
par value of their surplus and undivided 
earnings. 

As chapter 118, which substitutes the new 
main section 187, does not go into effect 
until October 1, 1901, while chapters 132 
and 117, providing sub-sections 187-a and 
187-b respectively, took effect immedi- 
ately, the legislature has put the cart be- 
fore the horse in this matter of section 
building. 

Section 189 is the next section of the 
Tax Law amended by the new enact- 
ments. That section, prior to amend- 
ment, provided for reports of the follow- 
ing corporations liable to pay tax: 

1. Corporations paying franchise tax. 

2. Transportation and _ transmission 
corporations. 

3. Elevated and surface railroad cor- 
porations. 
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4. Water works, etc., corporations. 

5. Insurance corporations. 

6. Foreign bankers. 

Chapter 118 amends subdivision 5 of the 
above so that every insurance corpora- 
tion liable to pay a tax under section 187 
shall on or before March rst of each year 
(instead of August 1st as the old subdivi- 
sion provided) make a written report to 
the Comptroller of its condition at the 
close of its business on December 31 pre- 
ceding (instead of June 3oth). 

Chapter 132 amends section 189 by add- 
ing a new subdivision, to be subdivision 
7, providing that trust companies liable 
to pay tax under section 187-a shall, on or 
before August 1st. make a written report 
to the Comptroller of condition on June 
30th. 

Chapter 117 amends section 189 by add- 
ing a new subdivision, 8, that savings 
banks taxed under section 187-b shall, on 
or before August 1st, report to the Comp- 
troller their condition on June 3oth pre- 
ceding. 

Section 194 of the Tax Law, providing 
the time for payment of the tax and pen- 
alty for failure, is amended both by chap- 
ter 118 and by chapter 132, both laws pro- 
viding a new section in place of the old 
one. Chapter 118 re-enacts the language 
of the old section 194, the only change 
being one which makes the taxes of in- 
surance corporations payable on or before 
June ist, instead of August 1st as pro- 
vided by the old law. Chapter 132 also 
re-enacts the language of the old section, 
except that it inserts this paragraph: ‘‘A 
tax imposed by section 187-a, 187-b or 
187-c shall be due and payable into the 
state treasury on or before the rst day of 
September in each year,” and it omits a! 
provision as to when a tax imposed by 
section 187 (insurance corporation) shall 
be payable. 

The object of the amendments of this 
section is to provide the time of payment 
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of taxes by insurance corporations, trust 
companies and savings banks, but al- 
though both chapters 18 and 132 sepa- 
rately and independently undertake to 
amend section 194 by each enacting a new 
section in its place, neither is complete in 
itself in providing for the payment of 
taxes of all these corporations. That is 
to say, chapter 118, which does not take 
effect until October 1, makes provision 
for taxes of insurance corporations, but 
omits savings banks and trust companies, 
while chapter 132, which took effect im- 
mediately, provides for the payment of 
taxes of savings banks and trust compa- 
nies, and also for taxes of a class of cor- 
porations not yet materialized (187-c), but 
omits any provision as to insurance cor- 
porations. If the principle that two 
bodies cannot occupy the same space at 
the same time were to be applied to these 
sections, they would not both stand; but 
the courts are very lenient in the matter 
of disentangling and straightening out 
legislative snarls, and doubtiess in this 
case, if the legislature does not itself, be- 
fore adjournment, provide a simpler 
amendment of section 194, a judicial prin- 
ciple of dove-tailing will doubtless be ap- 
plied, so that the changes made by both 
laws will be incorporated in one amended 
section, 

The only other section of the Tax Law 
amended is section 202, providing exemp- 
tions from other state taxation. This is 
amended by chapter 132, by the insertion 
in the text of the old section of the words: . 
“and the personal property of every cor- 
poration taxable under section 187-a of 
this article, other than for an organiza- 
tion tax and as provided in chapter 37 of 
the General Laws, shall be exempt from 
assessment and taxation for all other 
purposes”; and by the addition to the old 
section of a concluding paragraph: “ The 
owner and holder of stock in an incorpo- 
rated trust company liable to taxation 
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under the provisions of this act shall not 
be taxed as an individual for such stock.” 

Following is the full text of the new 
laws: 


FRANCHISE TAXATION OF SAV- 
INGS BANKS. 


Chapter 117, Laws of New York, rgot. 
An act to amend the tax law in rela- 
tion to the taxation of savings banks. 
Became a law March 16, 1901, with the 
approval of the Governor. Passed, 
three-fifths being present. 


Section 1. Chapter 908 of the laws of 
1896, entitled ‘‘An act in relation to tax- 
ation, constituting chapter 24 of the Gen- 
eral Laws,” is hereby amended by insert- 
ing therein a new section to be section 
187-b thereof and to read as follows: 


Sec. 187-b. Franchise tax on savings 
banks. —Every savings bank incorporated, 
organized or formed under, by or pursu- 
ant to a law of this state, shall pay to the 
state annually for the privilege of exer- 
cising its corpurate franchise or carrying 
on its business in such corporate or or- 
ganized capacity, an annual tax which 
shall be equal to one per centum on the 
par value of its surplus and undivided 
earnings 


Sec. 2. Section 189 of such chapter is 
hereby amended by adding thereto a sub- 
division to be subdivision 8 thereof and 
to read as follows: 


8. Savings Banks. — Every savings 
bank liable to pay a tax under section 
187-b of this chapter shall on or before 
August first in each year make a written 
report to the Comptroller of its condition 
at the close of business on June 3oth pre- 
ceding, stating the par value of its sur- 
plus and undivided earnings and contain- 
ing such other data, information or mat- 
ter as the Comptroller may require. 

Sec. 3. This act shall take effect im- 
mediately. 
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FRANCHISE TAXATION OF IN- 
SURANCE COMPANIES. 


Chapter 118, Laws of New York, rgor. 
An act to amend the tax law in rela- 
tion to franchise taxes of insurance 
corporations. Became a law March 16, 
1901, with the approval of the Gover- 
nor. Passed three-fifths being present. 


Section 1. Section 187 of chapter 908 
of the laws of 1896, as amended by chap- 
ter 494 of the laws of 1897, entitled ‘‘An 
act in relation to taxation,” constituting 
chapter 24 of the General Laws, is hereby 
amended to read as follows: 

Sec. 187. Franchise tax on insurance 
corporations.—An annual state tax for 
the privilege of exercising corporate fran- 
chises, or for carrying on business under 
corporated or organized capacity within 
this state, equal to one per centum on the 
gross amount of premiums received dur- 
ing the preceding calendar year for busi- 
ness done in this state, whether such pre- 
miums were in the form of money, notes, 
credits or any other substitute for money, 
shall be paid annually into the treasury 
of the state on or before the first day of 
June by the following corporations: 

1. Every domestic insurance corpora- 
tion, incorporated, organized or formed 
under, by or pursuaut to a general or 
special law; 

2. Every insurance corporation, incor- 
porated, organized or formed under, by 
or pursuant to the laws of any other state 
of the United States and doing business 
in this state, except a corporation doing 
a fire insurance business or a marine in- 
surance business; 

3. Every insurance corporation, incor- 
porated, organized or formed under, by 
or pursuant to the laws of any state with- 
out the United States, or of any foreign 
country, except such a corporation doing 
a life, health or casualty insurance busi- 
ness, and doing business in this state; 
but the tax on the gross premiums of a 
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corporation so incorporated, organized 
or formed and doing a fire or marine in- 
surance business within the state, shall be 
equal to five-tenths of one per centum. 
This section does not apply to a fraternal 
beneficiary society, order or association, 
a corporation for the insurance of domes- 
tic animals, a town or county co-opera- 
tive insurance corporation, nor to any 
corporation subject to the supervision of 
or required by or in pursuance of law to 
report to the Superintendent of Banks; 
but this section does apply to an individ- 
ual or partnership or association of un- 
derwriters known as Lloyds, in so far as 
corporations doing the same kind of in- 
surance business are subject to its pro- 
visions. The taxes imposed by this sec- 
tion shall be in addition to all other fees, 
licenses or taxes imposed by this or any 
other law, except that in assessing taxes 
under the reciprocal provisions of section 
33 of chapter 38 of the General Laws, 
credit shall be allowed for any taxes paid 
under this section. Any insurance cor- 
poration taxed under this section for the 
year ending December 31, 1901, shall be 
credited by the Comptroller with one-half 
of the amount of taxes paid by it into the 
state treasury under the provisions of 
section 187 of the tax law for the year 
ending June 30, 1901. The term “gross 
premiums” as used in this article shall 
include, in addition to all other pre- 
miums, such premiums as are collected 
from policies subsequently cancelled and 
from re-insurance. The term “insurance 
corporations” as used in this article shall 
include a corporation, association, joint 
stock company or association, person, 
society, aggregation or partnership by 
whatever name known, doing an insur- 
ance business in this state. 

Sec. 2. Subdivision 5 of section 189 of 
such chapter is hereby amended to read 
as follows: 

5. Insurance Corporations.—Every in- 
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surance corporation liable to pay a tax 
under section 187 of this chapter shall, 
on or before March first in each year, 
make a written report to the Comptroller 
of its condition at the close of its busi- 
ness on December 31 preceding, stating 
the entire amount of premiums received 
on business done thereby in this state 
during the year ending with such date, 
whether the premiums were in money or 
in the form of notes, credits or other sub- 
stitutes for money. 

Sec. 3. Section 194 of such chapter is 
hereby amended to read as follows: 

Sec. 194. Payment of tax and penalty 
for failure.—A tax imposed by sections 
182 or 186 of this chapter shall be due 
and payable into the state treasury on or 
before the 15th day of January in each 
year. A tax imposed by section 184 of 
this chapter on a transportation or trans- 
mission corporation, or by section 185 on 
elevated railroads or surface railroads 
not operated by steam, shall be due and 
payable into the state treasury on or be- 
fore the first day of August in each year. 
A tax imposed by section 187 of this 
chapter on an insurance corporation shall 
be due and payable into the state treasury 
on or before the first day of June of each 
year. A tax imposed by section 188 of 
this chapter on a foreign banker shall be 
due and payable into the state treasury 
on or before February first in each year. 
If such tax in any case is not paid within 
thirty days after the same becomes due, 
or if the report of any such corporation 
is not made within the time required by 
this article, the corporation, association, 
joint stock company, person or partner- 
ship liable to pay the tax shall pay into 
the state treasury, in addition to the 
amount of such tax, a sum equal to five 
per centum thereof, and one per centum 
additional for each month the tax remains 
unpaid, which sum shall be added to the 
tax and paid or collected therewith 
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Every corporation, association, joint 
stock company, person or partnership 
failing to make the annual report re- 
quired by this article or failing to make 
any special report required by the Comp- 
troller within any reasonable time to be 
specified by him, shall forfeit to the peo- 
ple of the state the sum of $100 for every 
such failure, and the additional sum of 
$10 for each day that such failure contin- 
ues. Such tax shall be a lien upon and 
bind all the real and personal property of 
the corporation, joint stock company or 
association liable to pay the same from 
the time when it is payable until the same 
is paid in full. 

Sec. 4. This act shall take effect Oc- 
tober 1, 1901. 


FRANCHISE TAX ON 
COMPANIES. 


TRUST 


Chapter 132, Laws of New York, 1go1. 
An act to amend the tax law in relation 
to the taxation of trust companies. 
Became a law March 21, 1901, with the 


approval of the Governor. Passed, 
three-fifths being present. “ 


Section 1. Chapter 908 of the laws of 
1896, entitled ‘‘An act in relation to tax- 
ation, constituting chapter 24 of the Gen- 
eral Laws,” is hereby amended by insert- 
ing therein a new section to be section 
187-a thereof and to read as follows: 

Section 187-a. Franchise tax on trust 
companies.—Every trust company incor- 
porated, organized or formed under, by 
or pursuant to a law of this state,and any 
company authorized to do a trust com- 
pany business solely or in connection with 
any other business, under a general or 
special law of this state, shall pay to the 
state annually for the privilege of exer- 
cising its corporate franchise or carrying 
on its business in such corporate or or- 
ganized capacity, an annual tax which 
shall be equal to one per centum on the 
amount of its capital stock, surplus and 
undivided profits. 
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Sec. 2. Section 189 of such chapter ig 
hereby amended by adding thereto a sub- 
division to be subdivision 7 thereof and 
to read as follows: 

7. Trust companies.—Every company 
liable to pay a tax under section 187-a of 
this chapter shall, on or before August 
first in each year, make a written report 
to the Comptroller of its condition at the 
close of business on June 3oth preceding, 
separately stating the amount of its capi- 
tal stock, the amount of its surplus, and 
the amount of its undivided profits, and 
containing such other data, information or 
matter as the Comptroller may require. 

Sec. 3. Section 194 of such chapter is 
hereby amended to read as follows: 

Sec. 194. Payment of tax and penalty 
for failure—A tax imposed by sections 
182 or 186 of this chapter shall be due 
and payable into the state treasury on or 
before the fifteenth day of January in 
each year. A tax imposed by section 184 
of this chapter on a transportation or 
transmission corporation, or by section 
185 on elevated or surface railroads not 
operated by steam, shall be due and pay- 
able into the state treasury on or before 
the first day of August in each year. A 
tax imposed by section 187-a, 187-b or 
187-c shail be due and payable into the 
state treasury on or before the first of 
September in each year. A tax imposed 
by section 188 of this chapter on a for- 
eign banker shall be due and payable into 
the state treasury on or before February 
first in each year. If such tax in any 
case is not paid within thirty days after 
the same becomes due, or if the report of 
any such corporation is not made within 
the time required by this article, the cor- 
poration, association, joint stock com- 
pany, person or partnership liable to pay 
the tax shall pay into the state treasury, 
in addition to the amount of such tax, a 
sum equal to five per centum thereof, and 
one per centum additional for each month 
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the tax remains unpaid, which sum shall 
be added to the tax-and paid or collected 
therewith. Every corporation, associa- 
tion, joint stock company, person or part- 
nership failing to make the annual report 
required by this article, or failing to make 
any special report required by the Comp- 
troller within any reasonable time speci- 
fied by him, shall forfeit to the people of 
the state the sum of $100 for every such 
failure, and the additional sum of $10 for 
each day that such failure continues. 
Such tax shall be a lien upon and bind all 
the real and personal property of the cor- 
poration, joint stock company or associa- 
tion liable to pay the same from the time 
when it is payable until the same is paid 
in full. 

Section 4. Section 202 of such chapter 
is hereby amended to read as foilows: 

Section 202. Exemptions from other 
state taxation.—The personal property of 
every corporation, company, association 
or partnership taxable under this article, 
other than for an organization tax, shall 
be exempt from assessment and taxation 
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I have just looked upon two pictures, one en- 
titled ““ De Witt Clinton and Train—1831,” and 
the other ‘‘ Empire State Express—1goo.” The 
former shows the primitive locomotive De Witt 
Clinton, belonging to the New York Central 
Railroad, drawing a train of three old Concord 
stage coaches at its top speed of fifteen miles 
an hour over the seventeen miles of track which 
constituted the New York Central “system” 
sixty-nine years ago. Itis most comical. The 
latter exhibits the Empire State Express going 
sixty-five miles an hour with its splendid train 
of rolling palaces on a part of the same “ sys- 
tem,” now grown from seventeen miles to 
10,450. The road’s equipment in 1831 was one 
engine and three made-over stages ; to-day it is 
3,580 locomotives, 3,600 passenger, baggage, 
mail and express cars and 150,400 freight cars. 
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upon its personal property for state pur. 
poses, and the personal property of every 
corporation taxable under section 187-a 
of this article, other than for an organ- 
ization tax, and as provided in chapter 37 
of the General Laws, shall be exempt 
from assessment and taxation for all other 
purposes, if all taxes due and payable 
under this article have been paid thereby. 
The personal property of a private or in- 
dividual banker actually employed in his 
business as such banker shall be exempt 
from taxation for state purposes if such 
private or individual banker shall have 
paid all taxes due and payable under this 
article. Such corporation and private or 
individual banker shall in no other re- 
spect be relieved from assessment and 
taxation by reason of the provisions of 
this article. The owner and holder of 
stock in an incorporated trust company 
liable to taxation under the provisions of 
this act shall not be taxed as an individ- 
ual for such stock. 

Sec. 5. This‘act shall take effect im- 
mediately. 


YORK CENTRAL NOTES. 


This equipment carried over 52,000,000 passen- 
gers in 1899 and more than 103,000,000 tons of 
freight. Something of a contrast !—* On the Tip 
of the Tongue” in the New York Press. 


The new issue of “ Four-Track Series,” num- 
ber 13, out April 15, is a most interesting num- 
ber. It is a document which gives in small 
space a most clear idea of the advancement 
made by the United States in the past ten years. 
Maps have been engraved especially for this 
issue which give a pictorial illustration of the 
growth of the United States. A copy will be 
sent free, post-paid, on receipt of a postage 
stamp, by George H. Daniels, General Passen- 
ger Agent, New York Central & Hudson River 
Railroad, Grand Central Station; New York. 
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BANKING AND FINANCIAL COMMENT. 


CURRENCY DEFECTS AND REM- 
EDIES. 


(Chicago Inter-Ocean, April 6). 


Raymond E. Dodge, in the current is- 
sue of Money, fears all sorts of disasters 
unless the next congress absolutely re- 
tires the greenbacks. He asserts that 
the gold-standard act of 1900 did not 
“break the endless chain.” He has dis- 
covered, how or where he does not say, 
that the fiat-money advocates are reor— 
ganizing their forces for another assault 
upon the public credit. ‘‘The free-silver 
fight,” he declares, ‘‘was a makeshift to 
distract the attention of the public from 
the paper-currency question. And now, 
openly admitting that the silver question 
is not ‘paramount,’ the greenback leaders 
are pressing their demand for the sub- 
stitution of greenbacks for the notes of 
national banks.” 

Mr. Dodge, of course, is one of those 
who would have the government issue no 
circulating notes and would relegate 
that whole business to the banks. He 
plainly fears, although he does not say 
so, that any business depression would 
revive the fiat-money agitation. But he 
puts the cart before the horse. The pan- 
ics of 1873 and 1893 were not the cause 
but the result of inflation and currency- 
debasing experiments. The subsequent 
greenback and silver agitations simply 
showed the obstinacy of those unwilling 
to admit the failure of efforts to make 
everybody rich by act of congress. 

Mr. Dodge is correct, however, in say- 
ing that the act of 1900 does not com- 
pletely “break the endless chain.” Should 
a president committed to fiat theories 
be chosen, and business depression ensue 


the gold standard would be in danger. 
Such a president might order current 
obligations and certain bonds paid in 
silver. Thus the gold reserve might be- 
come exhausted in consequence of the 
alarm that such a policy would cause and 
the gold standard thus be broken down. 
The present law leaves too much to exec- 
utive discretion, and its defects should 
certainly be remedied by the incoming 
congress. 

But to remedy these defects it is not 
necessary to retire the greenbacks out of 
hand, nor would the people consent to 
that course. To many the greenbacks 
seem more convenient than gold coin. 
Then many fear that to give the national 
banks a monopoly of paper currency 
would unduly enlarge their powers. This 
fear is doubtless unfounded, but it exists 
and must be reckoned with. Under the 
present law, the circulation of gold in 
1900 increased $82,879,680, while the cir- 
culation of legal-tender notes decreased 
$10,385,062. This substitution of gold 
for notes will continue. 

If congress should enact that all public 
obligations be paid in gold the circulation 
of gold would naturally be increased and 
the greenbacks as naturally be withdrawn. 
The government, however, would not 
have renounced the power to issue paper 
currency in emergencies, and the people 
would know that they, and not the banks, 
controlled the supply of the medium of 
exchange. 


' A NATIONAL BANK. 
(N. Y. Sun, April 13). 


If it were announced to-morrow morn- 
ing that some emergency had arisen which 
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required the secretary of the treasury to 
issue government bonds to the amount of 
$200,000,000, there would be consterna- 
tion in every business centre in our coun- 
try. The event itself, whatever it might 
be, which caused the government to ap- 
pear as a borrower of money would be 
small occasion for uneasiness; but that so 
large an amount of funds was about to be 
withdrawn from the country’s cash sup- 
ply and taken into the treasury would 
Cause every business in the land to halt 
until it could be seen what the effect of 
the transfer would be. 

Yet the locking up of this sum, ornear- 
ly this sum, in our national treasury has, 
in fact, proceeded continuously for sever- 
al years. The great American industrial 
revival which began with the election of 
President McKinley in 1896, and which 
has made our country the most prosperous 
of any in the world to-day, has been car- 
ried on not by any advantages accruing 
from the operation of our treasury system 
but in spite of enormous disadvantages 
arising under it. Under this system the 
cash resources of the government and its 
surplus revenues as they accumulate, are 
locked up in the vaults of the treasury, 
where they are of as little use to the busi- 
ness interests of the country who have 
contributed them as if they were buried 
in the ground. 

In every other civilized country of 
the world, even in Turkey, such a 
hoarding of government funds has not 
been tolerated for a century. In those 
countries, the government funds, apart 
from the small balance required from week 
to week as working capital, are deposited 
in agreat national bank or similar insti- 
tution, where they can be loaned on prop- 
er security at the usual rates of interest, 
to merchants for their business needs. If 
the government should withdraw these 
funds from circulation, it would be re- 
garded as a gross and wanton outrage 
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only comparable to a needless doubling 
or tripling of taxation. 

Every schoolboy knows that the treas- 
ury system now prevailing in other coun- 
tries, was that of our own land until An- 
drew Jackson's political controversy with 
Mr. Nicholas Biddle and the Bank of the 
United States resulted in the destruction 
of the latter institution. It has been the 
confident belief of all politicians since 
that day that such were the financial prej- 
udices of our people that any establish- 
ment of an institution similar to that of the 
old Bank of the United States was impos- 
sible. Whether this is so or not, no one 
disputes that the present system is un- 
scientific, improvident, wasteful and in 
every way harmful to a degree that it is 
almost impossible to exaggerate. It has 
caused within the last five years several 
business panics and, unless history is un- 
true to itself, it will continue to be the 
seed of panic so long as it exists. 

Of course, the only method that our na- 
tional law-making body has of obviating 
the evils of thissystem isso to lay taxes and 
so order expenditures that there shall al- 
ways be an even balance between the two 
and that the surplus deposits in the treas- 
ury shall be reduced to a minimum. If 
these deposits become large, there is a 
curtailment of the money supply, rates of 
interest throughout increase and business 
enterprises have to be abandoned. If, on 
the other hand, the expenditures of the 
national treasury are in excess of the sum 
derived from revenues, the treasury tends 
to a bankrupt condition, which again 
causes a business alarm fully as great as 
that presented in the other alternative. 
The national gold reserve is trenched 
upon, bonds have to be sold to refill it, 
and doubt begins to be expressed no less 
dangerous because absurd, over the abil- 
ity of the United States, incomparably the 
richest and most prosperous country in 
the world, to meet its promises to pay. 
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No law-making body in the world can 
positively arrange a year beforehand such 
a ratio between government receipts and 
expenditures as always to leave a small 
and harmless balance in its treasury. The 
experience of congress at the last session 
illustrates this. After all sorts of esti- 
mates and calculations by the secretary of 
the treasury and others, the River and 
Harbor bill, with its hundred-million-dol- 
lar and more expenditure, was killed on 
the last day of the session, while the sub- 
sidence of the war in the Philippines will 
undoubtedly require a less expenditure 
there than has been expected. The sur- 
plus revenue in the treasury is, therefore, 
heaping up at the rate of about $9,000,- 
ooo a month. 

Happily, we have a secretary of the 
treasury who is alive to this condition of 
affairs, and there is no doubt that all the 
resources in his power will be used to 
avert financial trouble. But there ought 


not to bean hour’s delayon the part of the 


President of the United States and his ad- 
visers in maturing some scheme for pre- 
sentation to congress at the next session 
which shall change the present insensate 
and barbarous treasury system of these 
United States. If the establishment of a 
national bank is not thought practicable, 
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the excess revenues of the government 
can be deposited from week to week or 
from day to day, as has been suggested, in 
the government depositaries that now 
exist or may be additionally created; some 
other form of security besides government 
bonds, if necessary, being taken, or some 
very low rate of interest being exacted 
bythe government. ‘There never was a 
more fitting time for action of this kind. 
The evils of the present system are as un- 
deniable as they are abominable. It is 
nonsense to suppose that the people of 
our country are so ignorant and besotted 
as not to see that the present treasury 
system tends to make money alternately 
either excessively dear or excessively 
cheap, and that it is proper that this state 
of things should be changed. It has al- 
ways been understood that the great pop- 
ular demand in this country, so far as 
money was concerned, was that money 
should be cheap, and it is hard tosee how 
there could be serious opposition to the 
plan of distributing the great cash hoards 
of the treasury throughout the country. 

President McKinley has already done 
great things for his country. Could he 
do a greater one than putting the treasury 
and banking system of the land on a 
stable and scientific basis? 


BOOK NOTICE. 


The Lawyer’s Alcove.—Poems by the lawyer, 
for the lawyer and about the lawyer; edited by 
Ina Russelle Warren, with an introduction by 
Chauncey M. Depew. Published by Double- 
day, Page & Co., New York. Price $2.50. 

From the whole field of English poetry have 
been selected over a hundred of the best poems 
by lawyers, for lawyers and about lawyers, and 
several very good new copyrighted poems are 
also included. Among the many good things 


by famous writers in the volume are: Shakes- 
peare’s “Sonnet CXXXIV,” Blackstone’s “A 
Lawyer’s Farewell to His Muse,” “Justice,” by 
John Quincy Adams; Landor’s “At the Buck- 
ingham Sessions”; “ The Judicial Court of Ve- 
nus,” by Jonathan Swift; Saxe’s “ Briefless Bar- 
rister” and his “The Lawyer’s Valentine”; 
“General Average,” by William Allen Butler; 
“The Festival of Injustice,” by Carleton, and 
Riley’s “ Lawyer and Child.” 
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AMONG THE BANKS. 


BANKS OF WISCONSIN. 


The report of Edward I. Kidd, Bank 
Examiner of the state and private banks 
of Wisconsin for the year 1900 has been 
received. During the year there has been 
but one bank failure, the Bank of Bril- 
lion, a private institution which closed its 
doors on December 11th. A table is pub- 
lished which shows the aggregate re- 
sources and liabilities of all the banking 
institutions of the state (national included) 
upon the 13th of December 1900, to be 
$159, 260,131.12. Compared with the re- 
turns of the same month in 1899 there is 
shown an increase of $10,917,354. 26. 
There is also shown an increase in depos- 
its of $7,109,999.17. and an increase in 
loans and discounts of $7,814,436.59. The 
cash reserve held by state institutions is 
approximately 28 4-100 per cent. and that 
of the national banks 30 65-100 of their 
deposits, and the percentage of cash re- 
serve of all the banking institutions in the 
state, including state, private, savings 
and national banks is 29 34-100 per cent- 
of their deposits. 

Speaking of the failure of the Bank of 
Brillion, the examiner says that under ex- 
isting laws it is extremely difficult for an 
examiner in the time which can be given 
to any one private institution to form a 
correct estimate of its real condition. Re- 
ferring to the matter of the supervision of 
private banks, he quotes from the 1899 
report as follows: 

“The main difficulty in supervising the 
private banks is that while the assets and 
liabilities as shown by the books may 
show the bank proper to be in a safe con- 
dition, the individual or firm, or the indi- 
vidual members of the firm which oper- 


ates it, may be indebted to outside parties 
to such an extent as to cause the person 
or firm to be insolvent, and any examina- 
tion which could reasonably be made 
would fail to disclose such insolvency.” 

Concerning the Bank of Brillion, he 
points out that the schedule of assets and 
liabilities contains both assets and liabili- 
ties which were not carried upon the 
books of the bank. Referring to the mat- 
ter of private banking, he further quotes 
from the 1899 report as follows: 

“While good lawyers are in doubt as to 
the validity of alaw which would seek to 
make of the depositor of a private bank a 
preferred creditor, and also doubt the 
power of the state to prohibit a private 
banker from engaging in any other busi- 
ness, there are good and sufficient reasons 
aside from the fact that it would greatly 
improve the system of state supervision, 
why the legisJature should give this sub- 
ject serious consideration.” 

The bank examiner concludes his re- 
port by the following recommendation 
for the revision of the banking law of 
Wisconsin: 

“In former reports the bank examiner 
has repeatedly called attention to the in- 
efficiency of existing banking laws. Ex- 
perience has emphasized the necessity for 
their revision. The law for the super- 
vision of banks at present in force does 
not empower the bank examiner to close 
a bank which may be found insolvent. 
Anything short of the power to take pos- 
session of an institution which is the cus- 
todian of the people’s money, when found 
insolvent, is insufficient. A bank’s, ability 
to meet the demands of depositors in a 
time of local distrust does not of itself 
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constitute solvency, and being able to 
allay distrust by a sufficiency of available 
assets naturally causes the average depos- 
itor to have confidence in an institution 
which may be absolutely insolvent. 

“The legislature at a session in 1899 
passed a joint resolution for the submis- 
sion of a constitutional amendment to a 
vote of the people, empowering the legis- 
lature by a two-thirds vote to amend or 
enact banking laws. It is, in the judg- 
ment of the bank examiner, of the utmost 
importance that said resolution be again 
passed by the incoming legislature as by 
the constitution required, and provision 
made for its submission to a vote of the 
people at the next general election. 

“A proper regard for the safety of the 
funds of depositors, the business interests 
of the state, and the stability of its bank- 
ing institutions, demands the enactment 
of a sound, wholesome, conservative law 
for the organization and supervision of 
these institutions at the earliest practicable 
moment.” 


In connection with the above, the fol- 
lowing communication to the Journal from 
the Bank Examiner, explains itself: 


State of Wisconsin 
Office of Bank Examiner, 
Madison, April 11, 1901. 
Editor Banking Law Journal: 


DEAR Str:—I have your favor of the 
4th inst., in which you ask for information 
as to any steps that have been taken by 
the legislature of this state towards mak- 
ing a revision of the banking laws as sug- 
gested in the last report issued from this 
office. Replying thereto will say that a 
joint resolution has passed both houses 
and has been signed by the Governor, 
providing for the submission of a consti- 
tutional amendment to a vote of the 
people empowering the legislature by a 
two-thirds vote to enact or amend the 
banking laws. This will necessarily be 
submitted to a vote of the people at the 
next general election and if approved by 
such vote, as in all probability it will be, 
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it will be an important step towards the 


placing of the banking institutions of the 
state upon a more substantial basis and 
under a more thorough and complete su- 
pervision. There are one or two other 
measures of minor importance which are 
still pending in the legislature which tend 
towards giving the Bank Examiner great- 
er powers and somewhat increasing the 
force in his office, which have fair pros— 
pects of passage. Thanking you for the 
interest you have taken in this matter and 
regretting my inability to have answered 
your letter sooner, I am, 


Yours very truly, 


E. I. Kipp, 
Bank Examiner. 


MINNFAPOLIS BANK CLERKS. 


The Minneapolis Bank Clerks’ Associa- 
tion have issued a neat little pamphlet 
giving the history of the Association from 
its inception, December 12, 1899, and 
containing the articles of association and 
by-laws and the membership list, both hon- 
orary and active. The first meeting was 
held on December 12, 1899, to discuss 
the advisability of forming an association 
of bank clerks, the object to be primarily 
education, but also to have a social side. 
After considerable discussion a decision 
was reached to organize on the basis stated 
and a committee was appointed to draw 
up a constitution. There were about 65 
bank clerks present at the first meeting 
and great enthusiasm was shown. 

The next meeting was held one week 
later and the committee submitted articles 
of the constitution which were accepted 
after some amendments. A president, 
vice-president, secretary and treasurer 
were elected, together with an executive 
committee of sevenmembers. This com- 
mittee was given full authority to engage 
a lecturer and hire a hall and was to re- 
port at the next meeting. The commit- 
tee, acting on the authority given them 
by the association, engaged Prof. James 
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Paige of the University Law School of 
Minnesota to lecture every Saturday 
night on commercial paper. These lec- 
tures, which were continued until April, 
1900, were well attended and highly in- 
structive. At the close of the lectures an 
examination was taken by the members of 
the association, being the same as given 
the law students at the University, and 
this closed the course of studies for that 
year. 

On the evening of April 27, 1g00, the 
bank clerks held a banquet at the West 
Hotel. There were about too present, in- 
cluding not only the clerks but a consid- 
erable number of officers and directors of 
the different institutions. The principal 
speaker was Prof. James L. Laughlin, of 
the University of Chicago, his subject 
being “Three Decades of Monetary 
Legislation.” Professor Laughlin chose 
for his three decades the years between 
1862 and 18y2. In this time the nation 
had about run the gamut of financial ex- 
periment and expedients, and a review of 
the period enabled the student to draw 
valuable conclusions as to cause and ef- 
fect. Rev. M. D. Shutter gave his views 
of ‘‘The Bank From the Outside,” and J. 
F. R. Foss made an address on the “Em- 
ployers and Employes.” 

This banquet closed the association 
work for the winter and as there were no 
more meetings to be held, some feared the 
association would become disorganized 
during the summer if nothing was done to 
keep the members in touch with each 
other. Accordingly baseball teams were 
organized among different banks and 
great interest was taken in the games 
during the summer season. The Minne- 
sota Bankers’ Association also took cog— 
nizance of the bank clerks’ association, as 
shown by the following resolution: 

“Resolved, that we invite the Minneap- 
olis Bank Clerks’ Association, an educa- 
tional institution, and any similar organi- 


zation which may be formed, to send rep. 
resentatives to our annual meeting; such 
representation to be upon a basis of one 
delegate for every 25 members.” 

In the second year of the Association's 
history the work has been along a some- 
what different line from that pursued the 
first year. The executive committee de- 
cided upon the following course: To have 
some man of prominence in educational 
work give a series of twenty or more lec- 
tures on a subject calculated to help bank 
clerks; and to devote every fourth meet- 
ing (called an ‘‘open meeting’’) to an ad- 
dress by some leading man of the city on 
his speciai line of business. 

For the continued course, Prof. W. W, 
Folwell of the State University was se- 
cured, and on October 20, he began a se- 
ries of twenty lectures on “Monetary 
Economics.” One week before this, on 
October 13, the association year was be- 
gun by the first open meeting, with Mr. 
H. F. Peavey as speaker. His address 
“The Young Man in Business,” contained 
much practical business advice. The sec- 
ond open meeting was addressed by Mr. 
T. B. Walker. His subject was “The 
Lumber Business,” and many interesting 
and profitable facts were brought out in 
connection with the history of this busi- 
ness in Minnesota. 

After a short intermission during the 
holidays, work was resumed January 26, 
1901, by a paper on ‘‘Ship Subsidy” given 
by Professor McVey of the University and 
followed by a short discussion. On Feb- 
ruary 2, the subject of “Life Insurance” 
was ably presented by Mr. Isaac Kauf- 
mann and on February gth, Prof. James 
Paige lectured upon the subject of “Un- 
lawful Combinations, Strikesand Boycotts 
as Illegal Conspiracies.” 

On February 23, C. M. Harrington, 
President of the Chamber of Commerce 
spoke on ‘‘The Grain Business.” The 
movement of the grain from farm to sea- 
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board was interestingly described. Be- 
fore the season ends the Association will 
hear, at their open meetings, talks by 
leading representative men on such sub- 
jects as “The Railroad Business,” “The 
Jobber,” and “The Credit Man,” and the 
second year will be closed by an annual 
banquet at which the bank clerks expect 
to have some man of national reputation 
as the chief speaker of the evening. 

One clause in the by-laws of the Asso- 
ciation makes officers in the banks ineli- 
gible to active membership and this clause 
has already deprived the executive com- 
mittee of two of its most valuable mem- 
bers. Mr. Joseph Chapman, Jr., who was 
largely instrumental in forming and mak- 
ing the Association a success, has recently 
become assistant cashier of the North- 
western National Bank; and Mr. F. E. 
Holton who was elected to succeed Mr. 
Chapman on the committee was deprived 
of active participation in its work by his 
well-deserved promotion to the cashier- 
ship of the Metropolitan Bank. 

The officers of the Association for 1g00- 
1go1 are: S.S. Cook, President; O. M. 
Green, Vice-President; William Hemp- 
stead, Secretary and H. P. Newcomb, 
Treasurer. 

The above report of what the bank 
clerks in Minneapolis are doing in the way 
of education and improvement should be 
read with interest by many clerks in other 
cities. 


HANOVER NATIONAL BANK, NEW YORK, 


The announcement was made April 3d 
of the absorption of the Continental Na- 
tional by the Hanover National Bank. A 
statement was issued by the officers of 
each institution at the time, giving reas- 


ons for the merger. As the buildings 
occupied by the Hanover and Continental 
adjoin one another, it has been rumored 
that an imposing bank building is to re 
place both of the present structures. 
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THE WESTERN NATIONAL, NEW YORK. 


W. L. Moyer was elected vice-president 
of the Western National Bank of New 
York March 27. Insecuring the services 
of Mr. Moyer, the management of the 
Western is but keeping pace with the pro- 
gressive methods which have enabled it 
to make its phenomenal record. Previous 
to coming to New York, Mr. Moyer was 
the managing partner of Daly, Donahoe 
& Moyer, of Butte, Mont. He was for- 
merly connected with the American Trust 
and Savings Bank of Chicago as an officer 
and director. His record in Chicago re— 
sulted in his removal to Butte, Mont., to 
become a partner in Marcus Daly’s bank- 
ing house through the earnest solicitation 
of the late Mr. Daly. The Western Na- 
tional and Mr. Moyer are to be congratu- 
lated upon their alliance. 


THE CORN EXCHANGE NATIONAL, 
PHILADELPHIA, 


The Corn Exchange National Bank of 
Philadelphia moved into its new building 
Saturday afternoon, April 6, and wasready 
to resume business Monday morning. The 
new building is an exclusive bank build- 
ing, and is occupied solely by the Corn 
Exchange National. It is an imposing 
structure, and has one of the finest and 
most convenient banking rooms in Phila- 
delphia; in fact, it is surpassed by but 
very few in the United States. 


THE CHICAGO NATIONAL BANK, 


The capital of the Chicago National has 
been increased to $1,000,000 and the sur- 
plus to $1,000,000. F. M. Blount, the 
former cashier, has been elected vice— 
president, and T. M. Jackson, former 
assistant cashier, has been made cashier. 
F. W. McLean and A. Uhrlaub have been 
made assistant cashiers. The bank will 
move into its new building about May 1. 
It is said that it will occupy one of the 
handsomest banking rooms in the world. 
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THE CONTINENTAL NATIONAL, CBICAGO. 


The Continental National Bank of 
Chicago has increased its capital to $3,- 
000,000. Its surplus and profits are now 
about $800,000. This places the Conti- 
nental second in rank among the national 
banks of Chicago. Its deposits are now 


about $32,000,000 which is a growth of © 


nearly 500 per cent. in the last ten years, 
About $160 has been bid for the stock 
since the increase in capital. This indi- 
cates the standing of the bank. 


THE MARINE BANK OF BUFFALO, 


This progressive institution opened the 
doors of its new home for business on 
Monday, April 1. It now has one of the 
most convenient and best appointed 
banking houses in the country at the cor- 
ner of Main and Seneca streets. The 
structure consists of two buildings, the 
Old Marine Bank and the Haijen build- 
ings remodelled into an imposing and 
handsome edifice, with a thoroughly mod- 
ern interior equipped with the very latest 
furnishings, finishings and devices for an 
up-to-date bank. The main banking room 
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is the very acme of perfection in point of 
convenience of arrangement for both the 
public and the bank’s employes, and in the 
matter of ornamentation and finish it is a 
dream of artistic beauty. The desks of 
the cashier and assistant cashier are upon 
an elevated platform, separated from the 
main portion of the bank by a marble 
balustrade. President Clement’s private 
office, which overlooks the entire interior, 
is one of the finest office rooms in the 
city. The Marine is to be congratulated 
upon the possession of such splendid quar- 
ters. 


THE BENZIE COUNTY STATE SAVINGS 
BANK. 

A new state bank has been organized at 
Frankfort, Mich., the Benzie County State 
Savings Bank, with capital of $20,000, 
which is to succeed the present bank of 
Hofstetter & Co., and will begin business 
on May 1st. The officers and directors 
are as follows: Leonard P. Classens, 
president; Capt. Henry F. Robertson, 
vice-president; Joseph F. Hofstetter, 
cashier. Directors: R. G. Pautz, L. E. 
Vorce, George Waters, Jr., and William 
Thurston. 


THE PAN-AMERICAN EXPOSITION. 


On Wednesday, May Ist, the great Pan- 
American Exposition will be opened to the 
public at Buffalo and it will no doubt be wit- 
nessed by a larger number of people than any 
other exhibition ever held in America, save the 
World’s Columbian at Chicago in 1893. 

Nature and the railroad companies have 
worked together to make Buffalo easy of access 
for millions of people. In fact, there are about 
forty-five millions who live within one night's 
ride of Buffalo, due to the wonderful progress 
made by the great systems of railroads which 
enter the city. 

Among the principal lines entering this great 
center of attraction is the ever popular Wabash 
route, which has been making extensive prepar- 
ations for transporting a good share of the vast 


throng that will visit the Exposition during the 
summer. The Wabash has direct lines from a 
greater number of large cities to Buffalo than any 
other line, and its perfect equipment in point of 
train service makes it the favorite line from its 
through car points, Kansas City, St.Louis, Chicago 
and Detroit to Buffalo. The Dining Carservice on 
the Wabash is of the finest, because it owns and 
operates its own cars; and the Buffet compart- 
ment, sleeping cars and Cafe and Library cars 
are distinct features of trains on the Wabash. 

Special arrangements have been made where- 
by all tickets via Wabash will have stop-over 
privileges at Niagara Falls going to or coming 
from the Exposition, thus enabling those who 
travel over this line an opportunity to visit na- 
ture’s most majestic panorama. 
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INQUIRIES AND CORRESPONDENCE. 


_ department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 


out charge. 
request is made to the contrary. 


Payment of Government Bonds 
to ‘‘A or B.”’ 


National Bank of D. O. Mills & Co. 
Sacramento, Cal., April 4, 1901. 
Editor Banking Law Journal: 

DEAR SIR:—Referring to yor Magazine of 
March 1901, first page, you there ask for views 
on “Alternative Deposits.” Permit me to sug- 
gest that you have not (so far) gone to a source 
of authority which will probably prevail over 
I refer to the Register of the U.S. 
Treasury, who issues registered bonds reading: 
“the United States are indebted unto ‘John 

3rown or Mary Brown’ or assigns.” He ac- 
cepts the assignment when made by either. We 
have made use of the same form on certificates 
of deposit, but I understand that savings banks 
have to consider “possession of pass-book.” 
Yours truly, 
FRANK MILLER. 


state courts. 


Treasury Department, 
Office of the Register, 
Washington, April 12, 1901. 
Editor Banking Law Journal: 

DEAR SiR:—Your letter of the 11th inst. 
relative to the course of procedure in disposition 
of United States registered bonds issued in the 
name of “John Brown or Mary Brown” is at 
hand. Replying thereto I have to inform you 
that ordinarily a bond would be issued in the 
name of “John-Brown OR Mary Brown, or 
either of them;” or it might be issued to “John 
Brown AND Mary Brown, or either of them;” 
or to “John Brown or Mary Brown,” as suggest- 
ed by you. But where the word “or” is used, 
the assignment of either party mentioned in the 
inscription would be recognized. That is, if the 
bond is issued to “John Brown or Mary Brown” 
the assignment of either would be unquestioned, 


The names and places of those submitting inquiries are published, unless special 


and if John Brown should die, Mary’s title 
would be recognized, and vice versa, just as the 
title of either would be recognized during the 
life of both. If, however, the title was in “John 
Brown AND Mary Brown,” the assignment of 
both would be required to lead a transfer, and 
if one should die, his administrator would have 
to join with the remaining holder in executing 
assignments. 
Respectfully, 
J. W. Lyons, Register. 


The above correspondence indicates a 
practice or course of procedure in the 
Treasury Department in case of obliga- 
tions payable to “A or B,” or “A and B, 
or either,” or wherever, by use of the word 
‘‘or,”’ the bond is payable in the alterna- 
tive, to recognize the title and assign- 
ment of the survivor, after the death of 
one of the parties named in the bond. 

This practice assumes that the terms 
in which the obligation is issued, are con- 
trolling upon the question of title; that is 
to say, for example, if John Brown takes 
$1,000 of his own money and investsitina 
government bond, taking the same pay- 
able to ‘‘John Brown or Mary Brown” and 
then dies, the government will, without 
more, assume the title of Mary Brown 
thereto. 

Iu the case of bank deposits made-by A 
in such an alternative form, where the 
title of _B is disputed, after A’s death, by 
his estate, the courts do not, as a general 
thing, regard the terms of the deposit as 
controlling, but admit evidence of outside 
facts to determine whether title has ever 
passed from A; and we see no reason 
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why the same rules of law should not ap- 
ply to money invested in government 
bonds. Concerning the suggestion of 
our California correspondent that the 
practice of the Register of the Treas- 
ury in a case of this nature would 
afford a legal rule or precedent which 


would probably prevail over state courts - 


it is, we think, sufficient to say that 
the Register is an executive officer who 
does not make, but executes the law, and 
it isa well-established rule that, concern- 
ing negotiable paper, the United States 
possesses the same rights and incurs the 
same liabilities as natural persons under 
similar circumstances. 


Fraudulent Certificate of Deposit. 

‘ , Pa., April 10, 1901. 
Editor Banking Law Journal: 

DEAR SIR:—The cashier of a national bank 
fraudulently issued its certificate of deposit for 
$500 to a confederate, who negotiated it. Is the 
bank liable on the certificate? 

President. 


The bank is liable. It cannot set up 
the fraud of its own officer as a defense to 
payment. Steckel v. Bank, 93 Pa. St. 


376. 


Homestead: Final Proof—Foreign 
Heirs. 


BROWN’S VALLEY BANK, 

BROWNS VALLEY, Minn., March 19, 1901. 
&dutor Banking Law Journal: 

DEAR S1R:—A resident of South Dakota died 
about a year ago, leaving an estate consisting of 
a homestead on which final proof had not been 
made, but in respect to which all of the require- 
ments of the homestead law had been fulfilled, 
both as to time of residence and improvements, 
and personal property to the value of about $1,- 
000. The value of the homestead at the time of 
his death was about $2,coo, 

The party at the time of his death, we believe, 
was a fully naturalized citizen of the United 
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States, and he left as heirs a brother in this 
country, also a naturalized citizen of the United 
States; a half brother, an illegitimate child of 
his mother before her marriage to his father 
whose whereabouts are unknown, but who is 
supposed to be in the United States; and a 
mother and two married-sisters in Denmark, 
citizens of that country. 

The brother here is the only heir. so far as 
known at the present time, who can make final 
proof on, and take title to the homestead, and 
the question which I would like to have an an- 
swer to is whether the foreign heirs are entitled 
to a share in the homestead under the circum- 
stances? 

If the heirs can claim a share in a homestead 
under such circumstances, I suppose the law 
provides for an administrator making final proof 
and for sale of the homestead after proof by 
such administrator, and distribution of the pro- 
ceeds without such foreign heirs taking title, at 
any time, to such homestead. 

If the brother here should make final proof of 
the homestead and obtain a deed from the heirs 
in Denmark conveying to him whatever right 
and title they may have or could acquire to the 
homestead, and a waiver of all rights in and to 
the estate, would that make perfect title to the 
premises in such brother? 

Would also like to know whether the half 
brother is a legal heir to the estate, and if he is, 
what is the proper course to pursue in order to 
compel him to come in and claim his share,or be 
forever barred from making any claim toa share 
in the estate? 

Yours very truly, 
A. I. ENGEBRETSON. 


The Revised Statutes of the United 
States, after providing for homestead 
entry of public lands by the head of a fam- 
ily or person who has arrived at 21 years, 
being a citizen or one who has declared 
his intention, provides the. conditions on 
which a homestead entry must be com- 
pleted (so far as important here) as fol- 
lows: 


By section 2291: 


‘** No certificate, however, shall be given 
or patent issued therefor, until the ex- 
piration of five years from the date of 
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such entry; and if, at the expiration of 
such time, or at any time within two 
years thereafter, the person making such 
entry; or, if he be dead, his widow; or, in 
case of her death, his heirs or devisee; or 
in case of a widow making such entry, 
her heirs or devisee in case of her death ” 
—upon proper proof as to residence or 
cultivation for five years, of non-aliena- 
tion of any part, and upon taking the 
oath of allegiance—‘‘then he, she, or 
they, if at that time citizens of the United 
States, shall be entitled to a patent as in 
other cases provided by law.” 


The following section, 2292, provides 
for the homestead interest inuring to the 
benefit of the minor children, upon death 
of both father and mother. 

Sections 2291 and 2292 of the Revised 
Statutes of the United States form the 
basis for the rights of heirs to the uncom- 
pleted homestead. Under them, we see, 
the widow comes first; if no widow, then 
children; if no widow or children, then 
heirs or devisee. In the case presented, 
therefore, there being no widow or chil- 
dren, the ‘‘heirs” are the ones pointed out 
by the statute to make final proof. But, 
to be “entitled to a patent,” the heirs 
must be citizens and take the oath of alie- 
giance. Does that exclude the foreign- 
ers from heirship, or only from the ability 
to join in making proof and taking title? 

An instructive case, presenting some- 
what similar facts, was passed upon by an 
official ruling of First Assistant Secretary 
Chandler, September 2, 1891 (13 Dec. 
Pub. Lands, 228), and will first be cited: 

A homesteader in California died be- 
fore final proof. He had resided upon 
and cultivated the land from date of en- 
try until his death. He left no widow or 
children. His nearest surviving relatives 


were his father and mother, aliens, living 
in Ireland, a sister, and children of a de- 


ceased sister, citizens of the United 


States, living in New York city, and an 
aunt, who moved on the land for the pur- 
pose of cultivating it for the heirs of the 
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homesteader, who had empowered her 
so to do. 

This land was claimed by a contestant, 
who charged abandonment, change of 
residence, and that the entryman had died 
leaving no heirs who were entitled to per- 
fect said homestead entry. 

Secretary Chandler, after pointing out 
that under the California statute the 
father and mother in Ireland—the entry- 
man having left no will—succeeded in 
equal, shares to his personal estate, 
amounting to $1,881.43, 

Held: “Section 2291 of the Revised 
Statutes provides for the issuance of pat- 
ent, after satisfactory final proof, to the 
‘heirs or devisee in case of the death of 
the entryman, leaving no widow. But 
such heirs or devisee shall be citizefis of 
the United States at the time final proof 
is made. 

‘*It is manifest that the father and 
mother, while citizens of Great Britain, 
cannot make proof and obtain patent for 
the land. Being thus incompetent, their 
right to make final proof and receive pat- 
ent for the land while subjects of a for- 
eign country is the same as if they had 
no existence. 

‘* Subdivision 3, sec. 1386, of the Cali- 
fornia Code provides: ‘If there be neither 
issue, husband, wife, father nor mother, 
then in equal shares to the brothers and 
sisters of the decedent, and to the chil- 
dren of any deceased brother or sister by 
right of representation.’ It is shown that 
the sister and the children of the deceased 
sister were citizens of the United States 
at the date of the entryman’s death, and 
being the only heirs at that time, capable 
of succeeding to the rights of the entry- 
man, and having given full power to the 
aunt of the entryman, who cultivated the 
land for them, there was no default on 
their part, though not personally residing 
on the land. 

‘‘When satisfactory proof shall have been 
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made, patent should be issued in the name 
of the heirs of the entryman generally, leav- 
ing it to the courts of the state to deter- 
mine who the particular heirs are, their 
several rights, etc. 

‘* The proof failing to show the alleged 
abandonment, and there appearing to be 
heirs of the deceased entryman, ca able 
of making final proof, the entry will re- 
main intact, subject to future compliance 
with law.” 

Taking this ruling as a precedent for 
guidance in the present case, we seé that 
the duiy of making final proof, according 
to the requirements of law, devolves upon 
the brother who is a naturalized citizen, 
who will receive a patent ‘‘to the heirs of 
John Smith, deceased.” 

Then the question will come up under 
the laws of South Dakota “to determine 
who the particular heirs are, their several 
rights, etc.” 

We think it very questionable whether 
the foreign heirs have any right of inher- 
itance. Certainly the half-brother has 
not, for even if his mother inherited, he 
cannot inherit from her kindred, although 
he can inherit from her. (Sec. 4592 
South Dak. Stat.) If the mother in Den- 
mark can inherit after title is perfected, 
then we have the spectacle of a more re- 
mote heir, the brother, who is a citizen, 
acquiring title from the government, and 
then being unable to hold the title as 
against the mother, who is nearer in the 
line of succession. 

There is no specific decision upon the 
precise question, so far as we can find. 
The Supreme Court of Michigan, in the 
case of Bernier v. Bernier, 41 Mich. 72, 
construes sections 2291 and 2292 as stat- 
utes, having no particular significance, 
with reference to inheritance, or heirship, 
but being rather statutes making the 
estate go to designated persons. If there 
is a widow, the heirs take nothing. ‘Ihe 
widow might not be the mother of the 
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heirs, yet she bars them out. Even minor 
and dependent children of an earlier mar- 
riage must give way to the second wife, 
and be cut off if shesurvives. This indi. 
cates that the homestead has more refer- 
ence to actual family occupancy than to 


. inheritance, which may or may not coin- 


cide with family residence. 

We are of opinion, in the absence of 
express authority, that there can be no 
claim of heirship to a federal homestead 
by one not competent to complete or ac- 
quire the title under the laws of the United 
States. The federal statute provides that 
where an entryman of a homestead dies, 
leaving neither widow nor children, the 
“heirs,” upon proving residence, and 
taking the oath of allegiance, shall, if at 
that time citizens of the United States, 
‘be entitled toa patent.” It is reason- 
able to construe this asa statute desig- 
nating , to take the land, such heirs only 
as are qualified under these provisions, 
eliminating alien heirs, although they 
may be nearer in the line of succession 
under laws governing state property. If 
alien heirs cannot make proof and are 
not entitled to a patent or title deed from 
the government, then they are not, in 
reality, heirs at all with respect to the 
homestead, 

If this view is sound, then the brother 
in the present case, who is a naturalized 
citizen, upon making final proof, would 
become sole owner. But if not disposed 
to rely too much upon mere opinion, then 
let the course be pursued which is sug- 
gested in the fullowing question of our 
correspondent: ‘‘If the brother here 
should make final proof of the homestead, 
and obtain a deed from the heirs in Den- 
mark conveying to him whatever right 
and title they may have or could acquire 
to the homestead, and a waiver of all 
rights in and to the estate, would that 
make perfect title to the premises in such 
brother?”” To avoid all question, quit- 
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claim deeds might be obtained from the 
foreign heirs, and the title of the brother 
here be assured beyond peradventure. 


Creation of Trust. 


THE MINNESOTA LOAN & TRUST CO., 
MINNEAPOLIS, Minn., March 19, 1901. 
Editor Banking Law Journal: 

DEAR Stix ;—I have been interested in read- 
ing an article in your February issue on page 
128, concerning “* The Payment of Alternative 
and Trust Deposits,” where you say as follows : 
“A gift is perfected by delivery; a trust is cre- 
ated by declaration. Neither can be made to 
take effect in the future ; the delivery, or declara- 
tion, and passing of title from A must be imme- 
diate, if at all.” 

| am not sure that I understand the meaning 
of this, where you say “‘a trust cannot be made 
to take effect in the future.” 

If my request is in order, it would be a favor 
if you would give me a little further explanation 
about this. 

Yours very truly, 
H. L. Moore, Treasurer. 


The meaning intended to be conveyed 
is that where a trust is intended to be 
created by the owner of property for the 
benefit of another, the creation and com- 
pletion of the trust, by declaration, where- 
by the owner parts with his individual title 
to the property, must be immediate; a 
trust will not be created if A merely de- 
clares a trust in favor of another to take 
effect at some future time, for example, 
upon his death, he in the meantime re- 
taining individual ownership. 

A reference to the language of the 
courts in two or three instances will illus- 
trate this: 

In Sullivan v. Sullivan, 39 N. Y. App. 
Div. 99 (B. L. J. June, 1900, p. 445), where 
A took out a certificate of deposit pay- 
able to ‘‘A or in the event of his death to 
B,” the court said: “ Where a trust is at- 
tempted to be created for the benefit of a 
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donee, the transfer of title of the prop- 
erty affected, or of some interest therein, 
and a delivery thereof to the trustee, is 
essential to the validity of the trust. 
* * * To have the effect of creating 
a trust in favor of B the contract between 
depositor and bank should, at the time of 
its execution, have divested the depositor 
of title to the fund, or of some interest 
therein, and vested such interest in B. 
Such was not the effect of the certifi- © 
cate.” 

In Gerrish v. New Bedford Inst. for 
Savings, 128 Mass. 159 (B. L. J. July, 
1900, p. 481), the court said: “It is not 
enough that the testator manifest an in- 
tention to create the trust and make the 
gift at some future time. The act of 
transfer relied on must be fully and com- 
pletely executed.” 

In Bank v. Merriam, 88 Me., 146 (B. 
L. J. Sept., 1900, p. 659), the court says: 
‘‘A perfect or completed trust is created 
where the donor makes an unequivocal 
declaration either by writing or by parol 
that he himself holds the property for 
the purposes named. * * * There 
must be an executed gift of the equitable 
title without any reference to its taking 
effect at a future time.” 


Power of Directors. 


PHILADELPHIA, March 12, Igol. 
Editor Banking Law Journal: 

DEAR SIR: Referring to the article in Febru- 
ary number of Journal on “ Profit-Sharing With 
Bank Employees,” please give your opinion as 
to the legality of such action. 

Do not all the profits belong to the stock- 


holders ? 
A Subscriber. 


The action referred to is that of the 
board of directors of ‘a bank in setting 
aside, annually, three per cent. of the 
bank’s net profits, and distributing same 
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to the bank’s employees in proportion to 
salaries paid. 

‘The question is as to the power of the 
directors so to do. 

The board of directors of a bank are 
invested with all the corporate power. 
They can employ officers and agents and 
provide for their compensation. This is, 
in reality, what the directors have done 
in the action referred to; only, instead of 
compensating an employee entirely by a 
fixed salary, they make a portion of it de- 
pendent upon the amount of net earn- 
ings, thus affording a stimulus to faithful 
and energetic effort in the bank’s behalf. 

Of course, if the board of directors of 
any bank should abuse their power, the 
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courts would give any injured st. 
holder a remedy; but we hardly thi: 
directorial action of the nature ref 
to would be discountenanced by the 
courts as an abuse of power. If a dissatis- 
fied stockholder should say, the net profits 
are all mine, and I am not content with 
97 per cent., the court would probably 
answer that the real net profits were only 
what remained after deducting the com- 
pensatory proportion of the employees; 
that the three per cent. awarded was not 
a gift of the stockholders’ money to a set of 
employees without consideration or value 
received, but was paid, the same as sal- 


ary, in exchange for services rendered to 
the bank. 


‘ck- 
ka 
red 


FINANCIAL NOTES. 


The many friends and clients of Messrs. Has- 
kins & Sells, certified public accountants, will be 
pleased to learn that in addition to their present 
-offices in New York and Chicago, the firm have 
also opened an office at 30 Coleman street, Lon- 
don, E. C. This firm has achieved a world- 
wide reputation, and the opening of a new office 
in London is an evidence of the comprehensive 
field of their operations. 


Farson, Leach & Co. have purchased from the 
Russian Government and are offering to investors 
$1,000,000 in Russian Government guaranteed 4 
percent. gold bonds, maturing 1957, optional 1916; 
interest payable semi-annually in New York, in 
United States gold coin. These bonds are spe- 
cifically made free from tax by imperial decree, 
and they are largely traded in on European 
exchanges, thus giving them a wide market and 
making them readily convertible in event of a 
panic. 


A sinking fund of one-half of 1 per cent- 
annually is raised for the protection of this loan, 
The bonds are offered by Farson, Leach & Co. 
at par 100 and interest, and it is safe to say 
that there not many opportunities occurring now- 
adays where such a gilt edged security can be 
secured at par. 


The United States Mortgage & Trust Co- 
circular recently issued, will be of much value to 
corporations issuing bonds, if its suggestions are 
followed. The new engraved steel plates pre- 
pared by the company, bearing original as _ well 
as exclusive designs, will affordas much protec- 
tion as the most expensive steel engravings- 
These designs are offered to the clients of the 
company without charge, and this reduces the 
cost of the plates for an issue of bonds very ma- 
terially, at the same time safeguarding the ap- 
pearance of the bonds. 
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THE EXPORTS OF THE UNITED STATES. 


The fiscal year 1901 seems likely to ex- 
ceed any preceding year in its record of ex- 
ports from the United States The steady 
growth of our exports from $392,000,000 
in 1870 to $835,000,000 in 1880, $1,030,- 
000,000 in 1892 and $1,394,000,000 in 
1900 has been a subject of much attention 
and much favorable comment, but it 
seems that 1901 is to surpass the record 
of the year 1900 and bring the export fig- 
ure nearly if not quite to the billion anda 
half mark. The March import and ex- 
port figures, just completed by the treas- 
ury Bureau of Statistics, show a total 
exportation from the United States in the 
nine months ending with March 1go1, of 
$1,140,170,728, or $86,540,032 in excess 
of last year, which held the highest record 
in the history of our export trade. 

Another interesting fact developed by 
the March figures of our foreign com- 
merce is that imports seem likely to show 
a decided decrease in 1901 as compared 
with 1900, while the exports are showing 
the increase above indicated. The figures 
of thenine monthsending with March rgo1 
show a decrease of $42, 292,639 in imports, 
as compared with those in the correspond- 
ing months of the preceding year. Thus 
the excess of exports over imports in the 
nine months under discussion is more 
than $100,000,000 greater than in the 
corresponding months of last year and 
far beyond the figures of any preceding 
year. The excess of exports over imports 
in the nine months ending with March 1901 
is $5 40,687,337 as against $411,854,666 in 
the corresponding months of 1900, an in- 
crease of $128,832,671 in the net excess of 
exports over imports for the nine months 
of 1901 as compared with the correspond- 


ing period of the fiscal year 1900. 

The farmers are apparently the chief 
beneficiaries of this remarkable increase 
in our exports, and are in the fiscal year 
Ig01 showing greater gains in their ex- 
ports than are the manufacturers, whose 
record in 1899 and 1900 showed a greater 
percentage of growth than those engaged 
in agriculture. The analysis by the Bur- 
eau of Statistics of the March exporta- 
tions of domestic merchandise has not yet 
been completed, but that of the eight 
months ending with February showed an 
increase of $88,000,000 in the exportation 
of agricultural products and but about 
$2,000,000 each in manufactures and pro- 
ducts of the mines, forests and fisheries. 

This check in the growth of the export- 
ation of manufactures is more apparent 
than real, being due in part to the absence 
of statistics of exports to the Hawaiian 
Islands and to the separation of the trade 
of Porto Rico from the regular statements 
of foreign commerce in the returns to the 
Bureau of Statistics; while the temporary 
reduction in the exports to China, due to 
the disturbed conditions in that country, 
also accounts for the lack of growth in the 
figures relating to the exportation of man- 
ufactures. 

The reduction in the import figures is 
largely due to the reduction in price of 
the materials imported by manufacturers, 
and occurs chiefly in the class “Articles in 
a crude condition” which enter into the 
various processes of domestic industry. 
Yet, while the figures of value are mater- 
ially reduced the quantities of these par- 
ticular articles imported for use in manu- 
facturing show little reduction. In india 
rubber, for instance, the fall in value of 
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the imports during the eight months end- 
ing with February 1901, as compared with 
the same months of Igoo, is from $21,000,- 
000 in 1900 tO $16,000,000 in Igol; yet the 
reduction in quantity is only from 33,000,- 
coco pounds in Igoo to 32,000,000 pounds 
in 1901, showing that the chief reduction 
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is in the price rather than in the quantity 
imported. In raw silk the value of the 
importations falls 5: per cent. while the 
quantity falls but 42 per cent., and in 
other importations of manufacturer's ma- 
terials the reduction in value is greater 
than in quantity. 





RAILROAD NOTES. 


THE CHICAGO, BURLINGTON & 
QUINCY RAILROAD. 


At last this great railroad system, known as 
the “ Burlington,” has become the part of an- 
other, or, in other words, the control of the Bur- 
lington has passed from the hands of Boston 
capitalists to those of New York. For years 
the Burlington has occupied a unique position 
in the railroad world. It has persistently op- 
posed overtures which might entail the surren- 
der of its independence, owing to the great and 
just pride its owners have held in the property. 
But at last they have succumbed to the seduc- 
tive influence of Messrs. Hill and Morgan, who 
represent the joint interest of the Northern Pa- 
cific and the Great Northern, and to-day the 
Burlington is under the joint control of those 
two railroad companies. 

The management of the “ Burlington’’ has 
had few equals in the history of railroading in 
this country, and it is to-day one of the best 
pieces of railroad property in the world. The 
evidence of this fact is an agreement of the 
Northern Pacific and the Great Northern compa- 
nies to practically guarantee eight per cent. on 
the Burlington stock, whichaccounts for the stock 
selling recently for nearly $200 per share. 


CHICAGO, MILWAUKEE & ST. PAUL 
RAILWAY CO. 

For some time past various rumors have been 
afloat regarding this great railroad system being 
absorbed or consolidated with another, but up 
to the present time none of them have been 
verified. On Monday, April 22, the stock rose 
to $175. This price followed closely the re- 
port that there was to be a Northwest-Sr. Paul 
alliance, but neither this nor the report that J. P. 


reported intention of purchasing the controlling 
interest could be confirmed. 

The St. Paul has grown to be, through care- 
ful management, one of the greatest railroad 
systems of modern times. Few roads in Amer- 
ica are equipped as well, and its lines extend 
through the most productive agricultural dis- 
tricts in the world, having over six thousand 
miles of thoroughly equipped road in Wisconsin, 
Illinois, lowa, Minnesota, North and South Da- 
kota. Missouri, and the Peninsula of Michigan. 


THE LAKE SHORE & MICHIGAN 
SOUTHERN RAILROAD. 


The Lake Shore with its abundant facilities, 
has been making careful preparations for hand- 
ling of the great crowds that will, no doubt, visit 
the Pan American Exposition which opens at 
Buffalo, Mayr. Additional fast trains are to be 
put into service, and no expense will be spared 
for the accommodation of the people who travel 
over this line. 

The train known as the Lake Shore Limited, 
between New York and Chicago, over the Lake 
Shore and New York Central, is the most luxu- 
rious train in the world. In fact, it is the acme 
of splendor. 


‘The report of the transactions of the twenty- 
third annual meeting of the American Bar As- 
sociation, held at Saratoga Springs, N. Y., in 
August, 1900, makes a handsome volume of 
682 pages, including an index. The twenty- 
fourth annual meeting will be held in Denver, 
Col., on Wednesday, Thursday and Friday, Au- 
gust 21, 22 and 23, 1901. This is further west 
than the association has heretofore met. 
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